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THE POLICE POWER AND THE RIGHT TO 
COMPENSATION.’ 


I. 


[ is the purpose of this essay to indicate as briefly as possible 

how far the State, while acting on or affecting private pro- 
perty in virtue of its police power, is under a necessity of providing 
compensation to the owner for any loss he may have sustained. It 
is essential to a clear understanding of the subject to define “ pro- 
perty” 2 and “police power,” and to ascertain in what ways the 
State can “act on” or “affect” property. 

Property is a legal fact, consisting of two relations. The first 
subsists between the owner and the ves, or thing owned, and is 
purely non-legal, being simply the physical power of the owner to 
use the thing. The second subsists between the owner and the 
rest of society, and is purely legal, being the right of the owner 
that nobody shall interrupt or in any way prejudice the relations 
between himself and the subject of his ownership. Property may 
be limited in various ways; but, when it is full and complete, its 
non-legal element, the power of the owner to use the ves, is limited 
only by the character of the ves or by the capacities of the owner ; 





1 This article is the Law School Association Prize Essay, and at the request of the 
Harvard Law School Association is sent to all the members. 

2 See the interesting remarks of Mr. Lewis in the preface to his recent book on 
“Eminent Domain.” He says the “early cases attacked the subject wrong-end first, 
so to speak, through the word éaken, instead of through the word property.” Lewis, 
Em. Dom., p. i. 
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and its legal element, the right of the owner to be uninterrupted in 
the exercise of the power, is limited only by corresponding rights 
in others. In shorter terms, the owner has power to use what he 
owns ; but he must use it lawfully, so that his neighbor shall not 
be injured. 

Limitation of either of these elements of property is limitation 
pro tanto of property itself; but property still continues to exist 
until one or both of its elements is utterly destroyed. Wherever, 
therefore, and to whatever extent we find the two conjoined, that 
is, wherever and to whatever extent we find a lawful power to use 
a ves, there and to exactly that extent we shall find property. 

This definition, it will be observed, is wholly independent of any 
distinction between corporeal and incorporeal property, land or 
chattels on the one hand, and rights on the other. He in whom 
a right vests, as, for example, the promisee of a contract, can use 
it in a variety of ways. He can enforce it through the courts or 
otherwise ; he can assign it, declarea trust on it, or release it. The 
only difference between a chose in action and a chose in posses- 
sion, regarded as property, lies in the number and character of the 
uses of which each is capable. As property, both are protected 
by our law! Lumley v. Gye,? and similar decisions rest on that 
ground. 

The error of the ordinary definition of property as a right zm rem, 
lies in the fact that that phrase declares that the relation between 
the owner and the thing is legal. It cannot be insisted on too 
strongly that the relation is purely physical, purely one of capacity 
to use on one side and adaptability to use on the other. Even 
where the ves, that is the subject of property, depends for its legal 
validity on the sanction of law, the power to use it, is not created 
by law. The transfer of a right, for example, is the act of the par- 
ties in which the law takes no part. The legal relation, or right, 
that does undoubtedly exist in all property, exists, not between a 
person and a thing, but between persons only, between the owner 
and the rest of human society.® 





1 1 Harv. L. Rev. 9-10, by Prof. Ames, Cf. 2 Harv. L. Rev. 22,n. 1, by Mr. Schofield. 

2 2 E. & B. 216 (1853). For other cases, see an article by Mr. Schofield on “ The 
Principle of Lumley v. Gye and its Applications,” 2 Harv. L. Rev. 19. 

8 The following passages from an article by Mr. Samuel B. Clarke in the first volume 
of the HARVARD LAw REVIEW, present an excellent illustration of the error that I have 
endeavored to point out (the italics are mine): “‘ But when the question is of the re- 
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This conception of the nature of property involves a denial of 
the commonly received doctrine that there is a distinction be- 
tween taking or destroying property and merely regulating its 
use.’ Inasmuch as a power and a right are both essential ele- 
ments of property, it follows that any restriction of either is pro 
tanto a taking or destruction of property itself. An illustration 
will make this position more intelligible. Suppose that a statute 
absolutely prohibits all sales of spirituous liquors for any purpose 
whatever, that another forbids sales, except for mechanical, chem- 
ical and medicinal purposes; that a third forbids only sales to 
Indians. <A statute like the second has been held unconstitutional 
as amounting to a taking of property without due process of law, 
so far as regards liquors in existence at the passage of the act,? and 
a fortiori the court would hold similarly with regard to the first. 
In all probability, however, the decision would be different in the 
third case, on the ground that such a law would be a mere regu- 
lation of the use of property. So to hold, however, is to estab- 
lish a distinction in kind, whereas, in truth, there seems to be only 
a difference in degree. The real operation of these enactments 
is to limit the right of the liquor dealer to be uninterrupted while 
making use of his property, in this case, while selling it. It is 
evident that his power to sell is not affected, injuriously or other- 
wise, by mere force of the enactment; but the State has asserted 
a right to interfere if the power is exercised in contravention of 
its commands. The effect is that the number of lawful uses is 
diminished by these statutes, in greater or less degree according 
to the terms of each. The difference between them, therefore, is 





lations of human beings among themselves, he [Henry George] says (and who does not 
agree with him ?) that each as against all others, and so far as interference with him by 
them is concerned, is entitled to himself, to his life, to his liberty, tothe fruits of his ex- 
ertions, tothe pursuit of happiness, subject only to the equal correlative rights of every 
other human being.” “ Land is, literally, indispensable to life. . . . . The right 
to life, therefore, involves a right to land, title to which vests at birth and by the fact © 
of birth in every human being.” [Criticisms upon Henry George, reviewed from the 
stand-point of justice, 1 Harv. L. Rev. 267, 270.] This is an argument based on the 
form of words, in which the right of property is usually stated, — an argument that falls 
to the ground, as it seems to me, if that form of words is inaccurate. It is the founda- 
tion of Henry George’s land theory, and will serve as an example to show that the views 
set forth above, if correct, are not unimportant. See also,Austin, Jurisprudence, Lect. 14. 

1 Wynehamer v. The People, 13 N. Y. 378, 387, 399, 404 (1856), per Comstock, J. 

2 Wynehamer v. The People, 13 N. Y. 378 (1856). 

8 Wynehamer v. The People, 13 N. Y. 378, 404 (1856). 
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in this view purely quantitative, and logically does not justify the 
distinction that has in fact been adopted. 

An undoubted case of the taking of property is found when 
there is a physical injury to, or destruction of, the ves itself, such 
as the flooding of land,! or the abatement of a nuisance.2 These 
destroy the owner’s power to use his property. So statutes of 
limitations or of usury cause a partial or total destruction of pre- 
viously existing contracts, and to the extent of their action take 
away the owner’s power of use, that is, his power to enforce them 
through the courts. From these cases it would seem that any 
act of the State making a lawful use of property unlawful is a 
taking of that element of property which lies in the right of the 
owner, and is a proportionate taking of property itself, and any 
act of the State making a lawful use zmpossible is a taking of that 
element that lies in the power of the owner, and is also a taking 
of property.’ 

That the courts have had no basis of real distinction or differ- 
ence on which to support their decisions in these questions of 
taking is not to be rashly asserted, even though we think that 
their expressed reasons are at fault. An examination of the 
authorities seems to show that generally when the injury has 
been substantial, the statutes have been held unconstitutional ; 
but when it has been only slight they have been sustained. In 
one case® it has been said that the injury must be direct, not 
remote or consequential, in order to invalidate the statute. Either 
of these views leaves the question so much to the individual judg- 





1 Pumpelly v. The Green Bay Co., 13 Wall. 166 (1871). 

2 Rideout v. Knox, 19 N. E. Rep. (Mass.) 390 (1889). 

8 See 1 Hare, Const. Law, 383-5, for cases illustrating this distinction. The learned 
author seems almost to have perceived that there are these two elements in property. 
He certainly states and illustrates most excellently the rule laid down in the text above: 
“ For as property is a right to the entire or partial use, occupation, or enjoyment of 
some specific thing, it may be taken either by abrogating the right, or so dealing with 
the thing that the right cannot be beneficially executed or enjoyed. A man's property is 
taken when his horse is carried away by a trespasser, or for the service of the govern- 
ment in time of war; but it is also taken when his goods or chattels are forfeited for 
felony or treason, as soon as the sentence is pronounced, and before the writ is issued 
to carry it into effect.” Jbid., p. 283. (The italics are mine.) 

4 Wynehamer v. The People, 13 N. Y. 378, 487-8 (1856). Cf. Bartemeyer v. Iowa, 
18 Wall. 129, 133 (1873); Munn v. The People, 69 Ill. 80, 89 (1873); Mugler v. Kan- 
sas, 123 U. S. 623, 668-9 (1887); Rideout v. Knox, 19 N. E. Rep. (Mass.) 390 (1889), 
expressly put on that ground. 

5 Mugler v. The State, 29 Kans, 252, 273 (1883). 
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ment of each court as to afford an ample explanation of the wide 
divergence of actual decision.? 

There is one class of cases, however, that forms an exception 
to the rule that regulation is a taking, and those are cases where 
the law is a command, not a prohibition; where the owner is 
put under a positive duty. If he is required to make certain 
specified uses of his property, if, for example, as an abutter on a 
highway, he is required to keep his sidewalks free from snow, he 
is not deprived of his property unless the duties so imposed are 
inconsistent with other uses of it, or unless obedience to the law 
requires expenditure of money or materials. A law of the latter 
kind is one requiring railroad companies to build and maintain 
cattle-guards at farm-crossings.2 These cases and those which 
come under the head of taking or destroying seem to exhaust 
the enumeration of methods by which the State can so impair 
property as to give any claim for compensation. 


II. 


The definitions of the police power are nearly as numerous as 
the writers or judges who have attempted to define it. The 
general criticism to be made against them all is that they do not 
seem to be based on any well-defined criterion by which to test 
the cases as they arise. In view of this criticism we must try for 
ourselves to find such a criterion, and it will be found, I think, not 
in the mode of a State’s activity, but in the object; not in the 
means, but in the end. 

In all forms of government the object appears to be twofold, 
to secure the general safety and to provide for the general welfare. 
In pursuance of the first object, the State protects itself and its 
citizens against human wrong-doing and physical danger. In 
pursuance of the second it does all that it deems proper for the 
purpose of providing the general facilities of life, and of elevating 
the general standard of living. The first is the outcome of the 
natural tendency of sociable animals to band together for the sake 
of mutual protection. The second is an extended use of the 
principle of codperation. The two purposes together include all 
the functions of government apart from those pertaining to its 





1 Compare with Wynehamer v. The People, 13 N. Y. 378 (1856), Mugler v. The 
State, 29 Kans. 252 (1883). 
2 Thorpe v. R. R. Co., 27 Vt. 140 (1855). 
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own organization! They differ so fundamentally in their scope 
that they should be regarded as the foundation of two distinct 
powers. For one of them, the one acting for the general welfare, 
we have no one name, and in default of a better it may be called 
the codperative power. The other, the power that preserves the 
general security, is the police power, which, to bring out the con- 
trast between the two more strongly, may be called the protective 
power. 

The scope of this definition will appear on comparison with 
others. In the famous “ Passenger Cases”? Wayne, J., thus de- 
fines it: “ Police powers, then, and sovereign powers are the same, 
the former being considered so many particular rights under that 
name or word, collectively placed in the hands of the sovereign.” 
The learned judge seems to consider the police power coextensive 
with sovereignty. That is a consistent and perfectly possible defi- 
nition; but it is open to the objection that it includes too much. 
In fact it includes the whole, and thereby deprives us of a concise 
and useful name for a part. 

The power is sometimes said® to extend to the establishment 
of highways, postal and telegraph systems, and similar govern- 
ment institutions. These forms of governmental activity, however, 
do not rest on any basis of protection, either to the State or to 
its citizens. They rest on the power of the State to provide for 
the general welfare by giving to the public increased means 
of communication. Any definition which includes so much must, 
in consistency, include the whole codperative power. But, as 
has already been said, the general welfare and the general 
security comprise together the whole purpose of government, 
and if the police power is so far extended as to be coterminous 
with that, we must say with Wayne, J., that it is identical with 





1 Bluntschli makes the same distincticn; but he fails to see that, with the exception 
stated above, it exhausts the forms of governmental power. “In dem Begriffe der 
Polizei lassen sich wohl jwei Hauptrichtungen desselben unterscheiden, die eine nega- 
tive, welche den drohenden Schaden abwendet und die Hindernisse der freien Bewe- 
gung entfernt, die audere Jositive, welche das Gemeinwohl férdert. Die erstere con- 
servirende hat man dann Sicherheits-, die zweite productive Wohlfarts-polizei genannt.” 
Lehre vom Modernen Stat, vol. ii., p. 280. Forthe criticism of this view, see below, n. 3. 

2 7 How. 283, 424 (1849). Cf. “ License Cases,” 5 How. 504, 583 (1847), per Taney, 
C. J. 

8 Bluntschli, Mod. Stat., vol. ii, p. 542. Cf. sbid., p. 276 (translated in Tiedeman, 
Pol. Pow. 3-4) and p. 280 (quoted above, n. 1). 
* Ante, p. 193-94. 
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sovereignty.! That definition, therefore, is also open to the objec- 
tion of including so much as to lose its value. 

Another definition ? bases the police power on the maxim sic 
utere tuo ut alienum non laedas, which limits it to protection 
against invasions of rights and excludes dangers of non-human 
origin. The right to restrain the erection or the maintenance of a 
nuisance, however, seems to be identical with the right to build 
lighthouses and breakwaters, or to establish drainage systems and 
the signal service. 

The maxim salus populi suprema lex is also said to be the 
foundation of the police power ;® but it is open to the objection 
that it fails to include a number of cases that are generally recog- 
nized as manifestations of that power. The cases to which I 
refer are those where the State assumes the functions of an arbi- 
trator between individuals, and for the purpose of reconciling 
conflicting interests, establishes such rules as it deems equitable. 
The justification of the State for legislation of this character is to 
be found in the private needs of the parties most concerned, and 
not in any supposed interest of the public. That the public have 
some interest, however, in such action by the State is not to 
be wholly denied; but it is a very remote interest, and is only 
the general necessity of maintaining peace and quiet among 
individuals. A most typical instance is a bankrupt law, by 
which creditors of the same debtor who could not all be paid in 
full are required to submit to partial payment in proportion to 
their claims. That is also the principle of Head v. Amoskeag 
Manufacturing Co.,* sustaining the validity of the so-called Mill 





1 Ante, p. 194. 

2 Tiedeman, Pol. Pow. § 1. See also Cooley, Const. Lim. (5 ed.) 706; Comm. v. 
Alger, 7 Cush. 53, 84-5 (1851), fer Shaw, C. J. 

8 State v. Noyes, 47 Me. 189, 211-12 (1859) ; Lake View v. Rose Hill Cemetery Co., 
70 Ill. 191, 194 (1873). 

# 113 U.S. 9 (1884). Gray, J., states the principle very well at p. 21. Mr. Lewis, in 
his recent book on Eminent Domain, § 183, strongly objects to the doctrine of that case. 
His argument is that the statute in question authorized the defendant to take the plaintiff’s 
property, and that there can be a taking only under the power of eminent domain for a 
public use. A public use he defines (§ 165) as a use by the public. Since the defendant 
was a purely private corporation, on Mr. Lewis’s assumptions, the argument is complete. 
The answer to it is that the State may, and frequently does, take property under the 
police power. Indeed it is the logical outcome of the theory of this essay that the phrase, 
“power of eminent domain,” is merely a convenient term for certain forms of activity of 
the State, leaving the activities themselves to be classified according to their objects. If 
land is taken for purposes of protection, ¢. g., to establish a system of sewers, it is taken 





"196 HARVARD LAW REVIEW. 


Acts, which authorize the building of dams for the sake of the 
water-power, even though the estates of upper riparian owners 
are thereby flooded. It is obvious that unlimited use of flowing 
waters is not open to all, and to prevent the inevitable conflicts 
that would otherwise arise, the Legislature, in these acts, makes an 
allotment of uses among those concerned. 

Head v. Amoskeag Manufacturing Co. is to be carefully dis- 
tinguished, however, from Wurts v. Hoagland,! which the court 
put on the same ground.? In that case a statute provided that 
any tract of marshy land within the State should be drained by 
the State upon the application of at least five owners of lots in- 
cluded in the tract, and that the expense should be apportioned 
among all the owners of such lots, in proportion to the benefit 
derived. There was no conflict of rights among the various pro- 
prietors in Wurts v. Hoagland, as there certainly was in Head v. 
Amoskeag Manufacturing Co. No one of them interfered in the 
least with any use or improvement by the others of their estates, 
and there was in fact no dispute to settle. The State, however, 
undertook to compel the owners, primarily for their common 
benefit, and only secondarily, and very indirectly, for the advantage 
of the general community, to join in improving their own property. 
It was, in truth, an exercise of the codperative power precisely 
analogous to the exercise of the police power in Head v. Amos- 
keag Manufacturing Co. It was, however, a most arbitrary and 
despotic act, because the element of direct public advantage, 
which was very essential (and therein lies the distinction between 
the two cases) was wholly lacking. Except for the direct benefit 
of the whole community no man should be compelled to improve 
his estates against his will.® 


III. 


The Constitution of the United States, in the Fifth Amendment, 
says, “nor shall any private property be taken for public use 
without compensation ;” but by the well-known rule of interpre- 





under the police power; but if it is taken for the purpose of securing the public conven- 
ience, as for a highway, it is taken under the codperative power, So of the power to 
tax, and the war power. War for conquest is codperative; war in self-defence is pro- 
tective. Cf. 2 Hare, Const. Law, 907-8. 

1114 U.S. 606 (1884). 

2 Jbid., p. 614. C£. Hagar v. Reclamation District, 111 U. S. yor (1884). 

8 Tillman v. Kircher, 64 Ind. 104 (1878), 
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tation, since the States are not named in it, it limits only Federal 
power.! They have all, however, with the single exception of 
North Carolina,? adopted substantially similar provisions. The 
question, therefore, as to the rights of owners where no such 
clause has been embodied in the constitution is of small practical 
importance. As a theoretical matter their rights would depend 
on the power of the courts to declare a statute unconstitutional 
for conflicting with the higher law of personal rights and liberties. 
The better opinion seems to be that the courts have no such 
power.® 

Judge Hare* strongly urges the view that the constitutional 
prohibitions are intended to restrain prospective as well as retro- 





1 Barron v. Baltimore, 7 Pet. 243 (1833). 

2 For a complete collection of constitutional provisions on this point, see Lewis, Em. 
Dom. §§ 14-52 (1888). The law of North Carolina seems to be in a very uncertain 
condition. In an early case an act of assembly which repealed an act granting “all the 
property that has heretofore or shall hereafter escheat to the State ” to the University 
of North Carolina, and which took back all escheated property that had not been 
legally sold by the University, was held void as repugnant to the roth section of the 
Bill of Rights, which declared that “no freeman ought to be . . . deprived of his life, 
liberty or property, but by the law of the land.” Trustees v. Foy, 1 Murph. 58 (1805). 
In another case, not later than 1814, the court said that an act emancipating slaves in 
accordance with the expressed desire of their deceased owner, but against the will of 
the administrator, was “too plainly in violation of the fundamental law of the land to 
be sanctioned by judicial authority,” in reference perhaps to the same clause in the 
Bill of Rights. Adm’r of Allen v. Peden, 2 N. Car. L. Repos. 638. In neither of these 
cases was the question of compensation touched upon by the court, though in the first 
it was brought up in the argument of counsel. In R.R. Co. v. Davis, 2 Dev. & Bat. 
451 (1837), there was a statute which authorized the plaintiff to take land for its road- 
bed, and provided that it should give compensation therefor. The court took the 
position that they would not decide whether compensation was rendered necessary by 
the constitutional phrase, “law of the land,” but that assuming it to be necessary, the 
statute in question was not unconstitutional for failing to compel the railroad to pay 
for the land before it was taken. This precise position was also taken in a compara- 
tively recent case, State v. McIver, 88 N. Car. 686 (1883), citing R.R. Co. v. Davis. 
These four decisions are all that I have been able to find on this point. 

8 Lewis, Em. Dom. § 10, and authorities cited. Judge Hare defines eminent domain 
to be “a right to provide for the common defence and the general welfare by purchas- 
ing such property as is specifically requisite for these ends, without the consent of the 
owner, and at a price set, not by contract, but according to certain general rules.” 
1 Hare, Const. Law, 333. He therefore thinks that “compensation is a correlative, 
without which the right to take private property for a public use would be tantamount 
to confiscation, and would consequently be due if there were no constitutional guaran- 
ties.” Jbid., p. 347; cf. pp. 348-9. Granting for the sake of argument that it is con- 
fiscation, whence does the court derive its power to prevent it, except from a clause 
declaring confiscation unlawful, or from one expressly investing the power in the court ? 

# 2 Hare, Const. Law, 776-8. 
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spective legislation. ‘A law consigning children thereafter born 
to servitude would be as much a deprivation as if it applied to 
the existing generation. Such an abuse is impliedly forbidden by 
the Fourteenth Amendment, as well as by the express terms of the 
Fifteenth ; and the principle applies to every enactment which 
impairs the rights which those clauses are designed to secure.” } 
It is at least doubtful, however, whether the courts would recognize 
his contention. Miller, J.,in Bartemeyer v. Iowa,? expressly dis- 
tinguishes these two forms of statutory action. “The weight of 
authority,” he says, ® “is overwhelming that no such immunity has 
heretofore existed as would prevent State legislatures from regu- 
lating, and even prohibiting the traffic in intoxicating drinks, with 
a solitary exception. That exception is the case of a law operat- 
ing so rigidly on property in existence at the time of its passage, 
absolutely prohibiting its sale, as to amount to depriving the owner 
of his property.” Whether Judge Hare’s construction is appli- 
cable generally, however, is a question apart from this subject ; 
but it is obviously inapplicable to the provision for securing com- 
pensation; because there can be no measure of damages. We 
cannot estimate pecuniarily the value of a mere possibility of 
acquisition. 


IV. 


The question which is the subject of this essay may now be 
stated in this form, How far is a State, in the retrospective action 
of its protective power, released from the duty of providing com- 
pensation for owners of property which it has taken? It may be 
divided into two parts, the first comprising those cases where the 
State acts in defence of the individual as an individual ; the second 
consisting of those where the safety of the community as a whole 
is the object. 

1. It is the duty of the State to protect its citizens. That is 
the return it makes for the allegiance it demands from them. 
It is unnecessary, therefore, to look for any direct public advan- 
tage arising from the performance of this duty, and, indeed, there 
might be cases where the interests of the public would suffer 
from every standpoint, but that of moral obligation. In general, 





1 2 Hare, Const. Law, p. 778. 
2 18 Wall. 129 (1873). 8 Jbid., p. 133. 
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when the constitutionality of State interference in private matters 
has been upheld, the courts have put it on the ground of public 
safety or convenience ;! but, probably, it would be nearer the truth 
to make justice between the parties, the real test.2 That the 
question is not one of the public interests is evidenced by the 
fact that, in all the cases under this head of our subject, com- 
pensation, when that is necessary, is given, not by the State, but 
by one party to the other. 

When the act of the State is a perversion of justice, its uncon- 
stitutionality can be declared only indirectly and through par- 
ticular clauses in the constitution. That clause which secures 
compensation is in terms only applicable when the taking is for 
a public use; but these cases, where the taking is strictly and 
literally for a private use, can properly be brought within its lim- 
itation, on the principle that the greater includes the less. If 
property cannot be taken for a public use without creating a right 
to compensation, it surely cannot be taken for a private use with- 
out creating the same right. 

The first and most obvious care of the State is to secure to 
each citizen a remedy for past invasions of his rights. To this 
end it establishes courts of law and of equity, with the various 
remedies that each offers. When equity compels specific per- 
formance, or declares the defendant a constructive trustee of a 
specific ves, it does not deprive him of his property. The decree 
rests on a right of the plaintiff, higher in the sight of the court 
than that of the defendant. When, however, the question is not 
of specific property, but of pecuniary payments, different consid- 
erations may arise. If, in a given transaction, the defendant has 
made profits which the court thinks should go in whole or in part 
to the plaintiff, as having a better right, the principle is the same 
as in the case of specific property. As between the two, the 
profits belong to the plaintiff. In the case of damages, however, 
there is a taking, a decrease of the private property which the 
defendant had before he transgressed the plaintiff’s rights. Espe- 
cially is this true in the case of exemplary damages, or of 
recovery in gui tam actions; but assuming such judgments to 
be constitutional on other grounds, of which there may sometimes 





1 State v. Noyes, 47 Me. 189, 212 (1859). 
2 Head v. Amoskeag Manufacturing Co., 113 U. S. 9, 21 (1884). 
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be doubt,! the question of compensation can never arise, for 
obvious reasons. 

Damages are a recompense for a past wrong. The prevention 
of future wrong may also involve a taking of property, as in the 
abatement of a private nuisance. If it is a nuisance by pre- 
established law, the owner is not entitled to compensation for its 
destruction. It was wrongful in its inception, and equally wrong 
in its continuance. The circumstances are very different, how- 
ever, if a person has built a structure which is subsequently 
declared by statute to be a private nuisance. In one case it has 
been held that the statute was not unconstitutional, even though 
it made no provision for compensation to the owner.? The stat- 
ute in question enacted that “any fence, or other structure in the 
nature of a fence, unnecessarily exceeding six feet in height, 
maliciously erected or maintained for the purpose of annoying 
owners or occupants of adjoining property, shall be deemed a 
private nuisance,” and then gave a remedy by abatement. It 
must be admitted that the rights of the owner of the nuisance are 
at a minimum, because his act was the result of a most malicious 
intent. Nevertheless, he has been keeping strictly within the 
bounds of his lawful power. It is to be remembered, too, that 
the statute had to do with no public interests; it dealt merely 
with the private relations of individuals. Its effect was to destroy 
one man’s property for the benefit of another, and it could be 
justified only if it worked strict justice between the two. That 
the taking was proper there can be no doubt; but compensation 
was necessary to prevent injustice. 

There is another class of cases, already adverted to, where there 
is a conflict of interests among individuals, and the State assumes 
to act as arbitrator. The conflict is due to an impossibility that 
all should use their full rights and powers on the same thing, or 
at the same time. The State cuts the knot of the difficulty by 
reducing the rights of all evenly, or, if that is impossible or not 
conducive to justice, by giving one greater rights than the others 
on condition of his indemnifying them. 





1 See Koerner v. Oberly, 56 Ind. 284 (1877), in which exemplary damages in a civil 
suit, when the defendant was also criminally liable, were held unconstitutional, as put- 
ting him twice in jeopardy for the same offence. 

2 Rideout v. Knox, 19 N. E. Rep. (Mass.) 390 (1889). The court admit the full con- 
sequences of their decision, but go on to say that “ the case is not so hard as it seems,” 
and mention certain mitigating circumstances. 
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A bankruptcy law is a case of the first kind, —a case of even 
reduction. It would be valid, even in its retrospective action, 
although it should make no provision for compensation to any of 
the creditors. It is not the duty of the State to pay damages, 
because it is not the duty of the State to guarantee private 
debts. No one of the creditors can be put under obligation to 
indemnify the others, because no one of them has received an 
undue advantage. So, in a partition suit, if the land is divided 
equally among the co-tenants, or, if it is sold and the proceeds so 
divided, none of them has any claim against the rest. 

In the majority of cases, however, a preference is given to one 
or the other of the persons interested, and whoever receives it 
must pay for it. This principle is in practice rarely violated. 
Thus in a partition suit, if the land cannot be divided equally, it 
will be set off to any one of the co-tenants who is willing to pay 
for it, and he must reimburse the rest.1 In Head v. Amoskeag 
Manufacturing Company,” where the right to use flowing water 
was given to the company at the expense of the riparian owners, 
indemnity to them was secured, and without it, the statute would 
undoubtedly be held unconstitutional. 

The so-called Watuppa Pond cases,® recently before the Su- 
preme Court of Massachusetts, may, perhaps, be regarded as 
involving the same principle. The parties plaintiff had water- 
privileges of great value on a non-navigable stream, the outlet of 
the Watuppa Ponds. The city of Fall River had a right to use 
a limited amount of the same water for municipal purposes, and 
by the statute brought in question, the Legislature had increased 
the city’s privilege, thereby proportionately depriving the plain- 
tiffs of what they had been entitled to use. The statute provided 
that the city should be “without liability to pay any other dam- 
ages than the State itself would be legally liable to pay.” In 
virtue of certain local statutes, the court held that the State 
owned these waters, and that its permission to the plaintiff to use 
them conveyed no vested right, and therefore, since the State 
was not under duty to provide compensation for retracting its per- 
mission, the city of Fall River was not liable. The question was 





* For cases on the partition of land see cases cited in the opinion of Gray, J., in 
Head v. Amoskeag Manufacturing Co., 113 U. S. 9, 21 (1884). 

2 113 U.S. 9 (1884). 

8 Watuppa Reservoir Co. v. Fall River, 147 Mass. 548 (1888). 











202 HARVARD LAW REVIEW. 


not really one of property, though it has been so treated! The 
plaintiffs and the defendant had had the use of the water ap- 
portioned between them. By the new law a different division of 
the use was made, whereby the city gained an advantage at the 
expense of the plaintiff, and justice required that the latter should 
be reimbursed. 

Perhaps failure to give compensation under this rule would not 
be a ground for invalidating a statute of limitations. The plain- 
tiff has a right of action against the defendant ; but the defendant 
can properly demand that he use it in a reasonable time. In 
order to reconcile these conflicting claims, statutes of limitation 
are passed which limit the period in which the plaintiff can bring 
suit. In their retroactive effect they destroy property belonging 
to the plaintiff, by taking away his right of action. Though they 
are usually held unconstitutional, as impairing the obligation of 
contracts,? it might be said that they take property without due 
process of law. The question of compensation would be immate- 
rial. To require compensation from the defendant would leave 
him in practically the same position that he occupied before the 
act was passed. Instead of being liable on the old cause of ac- 
tion\he would be liable to the extent of its value, because it was 
taken away for his benefit. 

2. It is the duty of the State to protect the community as a 
whole, as well as to protect private individuals ; and, in so doing, 
the public interests are of paramount importance. The constitu- 
tional prohibition against taking private property for a public use, 
without compensation, applies to this part of our subject with 
strict literalness. 

Fines and penal forfeitures involve a taking of property; but 
compensation to the owner is out of the question. If they are 
unconstitutional it must be, from the nature of the case, on other 
grounds. 

The community, like individuals, may guard itself against future 
or continued injury; and this right justifies the abatement of 
public nuisances. Though the owner is deprived of his property, 
he has no just claim to damages. He has been a wrong-doer, and 
the community merely uses its natural right of self-preservation 





1 For a discussion of the nature of the plaintiff’s property, 70 and con, see 2 Harv. 
L. Rev. 195, 316; 3 did. 1. 
2 Berry v. Ransdall, 4 Met. (Ky.) 292 (1863). 
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against him. Similarly the State may seize articles which the 
owner is likely to use in such ways as endanger the public safety, 
e.g., gambling tools, or property such as gunpowder, which is in 
its nature dangerous.! In all these cases the owner has been more 
or less blameworthy, and has forfeited his claim to consideration. 
Suppose, however, property becomes dangerous to the com- 
munity through no fault of the owner, and is destroyed to pre- 
vent the danger, as when buildings are blown up to prevent the 
spreading of fire in a city. Even here it is settled law that 
the owner is not protected. Senator Porter? well represents the 
attitude of the courts. “[The constitution of New York] declares 
that private property shall not be taken without just compensa- 
tion; while the common law rule protects any individual who has 
destroyed it in a case of necessity and to arrest a greater impend- 
ing calamity. It has not been suggested, in the argument on this 
point, that the constitution has abrogated that rule; nor do I 
perceive how the rule can be impugned.” It will be noticed that 
the learned Senator did not understand that there might be a 
taking which was justifiable in itself, and which would at the same 
time render the State liable to a claim for compensation. He 
thought that because the State could destroy the property, it 
could destroy it without paying for it. The following historical 
explanation of his assumption is put forward tentatively. The 
earliest case in this country involving the principle in question 
was Sparhawk v. Respublica® in 1788, where, during the Revo- 
lution, the colonial government took the plaintiff’s property and 
carried it away to a place of safety to prevent the British troops 
from seizing it. It was seized by them, however, where it was 
deposited, and the question was whether the plaintiff could get 
compensation. The court decided the question against him, citing 
many English cases in support of their judgment. That decision 
and its citations seem to have been the basis of our present law. 
The authorities on which the judges relied were all cases of tres- 
pass in which the question was whether the defendant was a tort- 
feasor for destroying or injuring the plaintiff's property for the 
sake of protecting himself or the community. To hold that he 





1 For a good statement of the theory of forfeitures and seizures see the opinion of 
Shaw, C. J., in Fisher v. McGirr, 1 Gray, 1, 27 (1854). 

2 Russell v. Mayor of N. Y., 2 Den. 461 (1845). 

8 Dall. 357. 
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was a tort-feasor was to deny in effect the right of self-preserva- 
tion, and that the courts with perfect consistency refused to do. 
So far as I know, no action was ever brought to try the question 
whether the defendant, admitting him not to be a tort-feasor, was 
yet under a duty to indemnify the plaintiff for the loss he had 
innocently caused. It seems to have been tacitly assumed that 
because he was not liable in tort, he was not liable at all, even in 
an action where tort played no part. That tacit assumption has 
been transmitted in this country into the great constitutional rule 
that if the State is justified in taking without due process of law, it 
may also take without giving compensation, —a rule that seems 
to be well-nigh universal.} 

A case which really presents the same question arises under the 
retrospective action of laws declaring certain trades or occupa- 
tions to be dangerous to the public health or morals and prohibit- 
ing them as public nuisances. Has the owner of property 
invested in such a trade any right to compensation when he has 
been forbidden to continue it and his property has been forfeited 
or reduced in value? That the State is justified in taking such 
measures cannot be denied, and the power has been sustained by 
the courts in an almost endless line of decisions. It is equally 
well settled that there is no necessity of giving compensation, 
though there are dicta to the contrary.2 The courts have usually 
avoided the difficulty by declaring that such statutes merely regu- 
late the use of the property, and do not amount to a taking ;* but 
sometimes the question has been squarely met and compensation 
has been denied. 

While the law seems to be general that for a destruction of 
property in the interests of public safety, the owner has no claim 
to reimbursement, it seems to be equally well recognized that 
when the State uses property, or takes it intending to use it, for 
such purposes, compensation must be rendered.® 

The distinction which the courts have established between 





1 For cases on destroying buildings to arrest a conflagration see 2 Hare, Const. Law, 
907, n. 3. Cases on destroying property under imminent danger from hostile troops are 
collected in the opinion in U. S. v. Pac. R.R., 120 U. S. 227 (1886). 

2 Bartemeyer v. Iowa, 18 Wall. 129, 136 (1873). 

8 Mugler v. Kansas, 123 U. S. 623 (1887). 

* People v. Hawley, 3 Mich. 330 (1854). 

§ Mitchell v. Harmony, 13 How. 115 (1851). That the taking was for an intended 
use see p. 135; U. S.v. Russell, 13 Wall. 623 (1871) ; Dooley v. City, 82 Mo. 444 (1884). 
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destruction and appropriation is, I believe, without an exception ; 
but it does not seem to be founded on any principle of sound jus- 
tice. In all these cases property has been taken for the public 
good, and the mode of the taking would seem to be immaterial. 
The owner has been guilty of no legal wrong, and his property 
should not be confiscated. The community should pay for the 
benefit it has received at his expense. 

It remains to consider those cases where the owner is put under 
a duty to use his property in specific ways. As has been said 
already, unless such a regulation prevents the property from being 
otherwise employed, or unless it compels an expenditure of money 
and materials, it is not a taking, and no question of compensation 
can arise. Such a statute as one requiring steam-engines to blow 
whistles within a certain distance of every crossing! gives no 
claim to indemnity. The cases within the exception, however, 
might possibly raise a doubt. Laws necessitating expenditure in 
order to secure safeguards against the dangers incident to the 
owner’s business seem to have been passed most frequently with 
reference to railroads. It seems to be admitted? that the State 
can compel the railroads to respond in damages for every accident 
due to failure to comply with the statutory requisitions. If they 
are thus punished for their neglect, they can hardly be entitled to 
indemnity if they obey. That seems to be just. Whoever under 
takes a business dangerous to others should see at his peril that 
they are not injured. In this class of cases compensation is not 
necessary, and I think it has never been granted. 


Everett V. Abbot. 
CAMBRIDGE, 1889. 





1 R.R. Co. v. Brown, 67 Ind. 45 (1879). 
2 Thorp v. R.R. Co., 27 Vt. 140 (1854); Lewis, Em. Dom. § 156, and cases cited. 
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INFRINGEMENT CASES IN PATENT LAW. 





HE question, whether a machine infringes the monopoly of a 
patent, is one of the most important and common ques- 
tions of the patent law. It is also in many cases most difficult to 
answer. It is proposed in this paper to give a short review of 
some of the cases in which the question has arisen. Obviously 
the process of answering this question consists of two parts ; first, 
construing the patent, that is, finding what machine it covers, and, 
second, seeing whether the machine in question is such a machine, 
These two processes, however, are often necessarily or conveniently 
carried on together. 

The first, and by far the most important, point is to find out what 
has been done in the same line, before the patentee procured his 
patent, or, in technical language, “the state of the art.” A learned 
judge in England was once asked what, in his opinion, were the 
three most important requisites to success at the bar. He replied, 
“The first requisite is animal spirits, the second and third are 
also animal spirits.” So, in constructing a patent, the first ques- 
tion is the state of the art; the second and third are also the 
state of the art; for, however broad the language of the patent 
may be, its effect will be limited to that portion of the device 
described which was new in the art at the time of the alleged 
invention.! 

Only by knowing what has already been invented in the same 
line of machinery can it be decided what the inventor in question 
has really added to the art.? 

Of course, the scope of the patent may be limited in other 
ways ; for instance, one who has made an invention occupying a 
space in the mechanical arts previously wholly unoccupied may 
yet, by a badly drawn claim, limit himself to a much narrower 





1 Burden v. Corning, 2 Fish. 477; Bruff v. Ives, 14 Blatchf. 198; Estabrook v. 
Dunbar, 10 Off. Gaz. 909; Brown wv. Selby, 2 Biss. 457; Webster Loom Co. v. Hig- 
gins, 15 Blatchf. 446; Parsons v. Colgate, 25 Off. Gaz. 203; Rubber-Coated Harness 
Trimming Co. v. Welling, 97 U. S. 7; Duff v. Sterling Pump Co., 107 U. S. 636. 

2 Pitts v. Wemple, 1 Biss. 87. 
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patent than his invention deserves, because the courts hold that 
the inventor is bound by what he claims and cannot expand the 
claim of his patent by showing that he actually invented another 
and broader invention.! But the final and necessary limitation of 
the construction of the patent, supposing it to be skilfully drawn 
so as to cover the whole invention, is the extent of invention em- 
bodied in devices not previously known to the art.? 

One of the important results of finding the state of the art is, 
to use a Celtic form of expression, to find that there is no art, 
that is to say, finding that there was no machine previous to the 
invention in question which did the thing that the invention in 
controversy does. The invention then becomes what is called a 
primary or pioneer invention, and is entitled to certain privileges 
of construction which have been considered in a recent decision of 
the Supreme Court of the United States, to which further reference 
will be hereafter made.® 

On the other hand, the search into the state of the art may 
result in showing that other machines for doing the same thing 
existed previous to the invention in controversy, but that this 
latter is an improvement in some respects over previous machines, 
in which case the construction is limited ; for it is held that if an 
invention was merely an improvement on a known machine, the 
invention, though patentable, would not exclude others from 
making other improvements on the same machine by the use of 
a different form or combination, although the second improve- 
ments performed the same functions as the first. Or in other 
words, a patent for a primary invention covers all modes of pro- 
ducing the new result by any equivalent mechanisms, while a 
patent for a secondary invention covers only the specific means 
for effecting the improvement which the patentee specified or its 
mechanical equivalent.® 

The peculiar privilege of construction, accorded to the patent 
involved in the recent decision of the United States Supreme 
Court above referred to, applies with equal force to all pioneer 





1 Johnson v. Root, 1 Fish. 351; Keystone Bridge Co. v. Phoenix Iron Co.,95 U. S. 
274; Lehigh Valley Railroad v. Mellen, 104 U. S. 112. 

2 Cases supra. 

8 Morley Machine Co. v. Lancaster, 129 U. S. 263. 

*# McCormick v. Talcott, 20 How. 402, 405. 

5 Railway Co. v. Sayles, 97 U. S. 556. 
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inventions, using this phrase in the sense of a machine for doing 
a new thing, something that has not been done before.! 

The privilege consists of giving the patent a wide range of con- 
struction, to include machines accomplishing the same result by 
mechanisms which are proper equivalents of the invention ; and it 
is in the meaning of this word “proper” that the real force of 
the decision lies. Every patent for however small an improve- 
ment on a known machine covers any other machine which is 
composed of strict mechanical equivalents for the devices de- 
scribed in the patent.2 But it is evident that the narrower the 
invention, the fewer forms of infringing machines will be found. 
It is like any defining process. Thus, take the phrase “a man.” 
This would describe any one of the adult male population of the 
earth. Limit it by the adjective “white,” and a much smaller 
number of persons come under it. Make it a white man residing in 
Boston, and it will apply to fewer still; and make it a white man 
residing in Boston named Ebenezer Jones, and the probabilities 
are that not more than two or three will be found to whom the 
phrase applies. It is similar with patents. A patent for a sewing- 
machine — supposing it to be the pioneer patent — covers a large 
range. Every one who makes a sewing-machine, acting in the man- 
ner described in the patent, is an infringer. Adding a tension to 
a sewing-machine would cover a smaller number of infringers, and 
would require a stricter conformity to the mechanism described 
in the patent. Putting an improvement on the tension, would 
again be still more limited. The real question which underlies 
the whole rule as to equivalents is whether the defendant uses 
the thing that the plaintiff invented, or the equivalent of that 
thing, however broad it may be.® 

The subject of equivalents was considered at length in the Mor- 
ley case before referred to, and the proposition stated by the court 
on the point, was substantially to the effect that when a person is 
the first inventor of a machine which accomplishes a new result, 
by a combination of mechanisms, another machine is an infringe- 
ment of the patent therefor, in which such combination of mech- 
anisms exists; provided that each mechanism, individually con- 
sidered, is a proper equivalent for the corresponding mechanism 





1 Proctor v. Bennis, L. R. 36 Ch. Div. 740. 
2 Imhaueser v. Buerk, 101 U. S. 655, 656. 
§ Crompton v. Knowles, 7 F. R. 199. 
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in the original invention ; and it makes no difference that in the 
infringing machine one or more of the combined mechanisms is 
more simple or different in mechanical construction, so long as 
they perform each the same function as the corresponding mech- 
anism in the original machine, in substantially the same way, and 
are constructed to produce the same result.? 

The machines involved in this case were machines for sewing 
on buttons to the uppers of buttoned boots. Both machines 
used three mechanisms combined: a mechanism for feeding the 
buttons one by one to the sewing mechanism, a mechanism for 
sewing them on to the leather, and a mechanism for feeding along 
the leather so as to space the buttons as they were sewed on. It 
was admitted by the defendants’ expert that the leather-feeding 
devices were substantially the same. The case, therefore, turned 
on the question whether the other two of the three combined de- 
vices were equivalents in both machines. The court held that they 
were,? using the qualifying adverb “ substantially.” 

The important part of this decision may be said to depend upon 
the use of the words “substantially” and “proper” as quoted 
above. The words show the tendency of the court to give the 
patent a broad scope, and perhaps the best account to render of 
the “pioneer patent” rule would be to say that it is a tendency 
of the court to find infringement when the machine accomplishes a 
new result. This tendency was stated by Vice-Chancellor Wood, 
as follows: ‘“ When the thing is wholly novel, and one which has 
never been achieved before, the machine itself, which is invented, 
necessarily contains a great amount of novelty in all its parts, and 
one looks very narrowly and very jealously upon any other ma- 
chines for effecting the same object to see whether or not they are 
merely colorable contrivances for evading that which has been 
done before. When the object itself is one which is not new, but 
the means only are new, one is not inclined to say that a person 
who invents a particular means of doing something which has been 
known to all the world long before, has a right to extend very 
largely the interpretation of those means which he has adopted 
for carrying it into effect.” ® 

When a new machine is invented which accomplishes a new 
result, it generally is composed of a combination of well-known 





1 129 U.S., pp. 283, 284. 2 p. 286 ad fin. 
Curtis v, Platt, 3 Ch. Div. 134, p. 136. 
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mechanical parts, and the cases above cited turned on the ques- 
tion whether those parts or their equivalents were employed in 
the infringing machine. It is in this connection that the doctrine 
of equivalents chiefly comes into play; for when such a machine 
comes into existence and is successful commercially, the ingenu- 
ity of numerous mechanics is put to work to devise machines 
which will accomplish that new result, and yet not be infringe- 
ments, or if that is impossible, yet shall not appear to be infringe- 
ments. Most ingenious shuffling and making of the various 
elements has been resorted to in many cases, and to any one not 
trained in picking out the various elements of the machine, the 
completed structures would seem to differ toto coelo ; and yet when 
the working parts are analyzed, it is evident that one machine 
does exactly what the other does, and by precisely the same means, 
or their strict mechanical equivalents. The questions that arise as 
to infringement, are questions of mechanics, and therefore do not 
strictly come within the limits of a legal discussion. Moreover, 
the question of infringement being one of fact, and being decided 
in equity by the judge who hears the case, the legal principles are 
applied without that definiteness of statement which exists when 
different tribunals pass upon the law and facts of a case. There 
are, however, certain principles which have been well settled by 
the courts. Thus, as has been already said, equivalents in a ma- 
chine do not take it out of the patent. Ifa patent covers a com- 
bination of three mechanisms, ¢.g.,a sewing mechanism, a feed- 
ing mechanism, and a mechanism to supply buttons to be sewed 
on, —as in the Morley case above referred to,—any machine 
which has such mechanisms is an infringement, although it does 
not employ precisely the same mechanisms, but does employ 
mechanisms which are equivalent in their action and results,’ but 
a combination of old elements is not infringed by the use of a 
portion of its mechanism, ¢.g., if a patent provides for the use of 
four elements, a machine which effects the same result by the use 
of three of those elements does not infringe the patent.” 

Another well-settled rule is that a machine which is an improve- 
ment on a prior patented machine infringes the patent so far as it 





1 LeBaw v. Hawkins, 6 Off. Gaz. 724; Atlantic Giant Powder Co. v. Goodyear, 13 
Off. Gaz. 45; Potter v. Schenck, 1 Biss. 515. 

2 Cross v. Livermore, 21 Off. Gaz. 139; Bell v. Daniels, 1 Bond, 212; Bridge v. 
Brown, 1 Holmes, 205; Brooks v. Fiske, 15 How. 212; Dunbar v. Myers, 94 U. S. 187. 
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uses that patented mechanism, although by its improvements it 
produces a better result. 

Such a case as this, however, raises an important question as to 
the damages recoverable, for, if the sale of the machine has de- 
pended largely upon the improvement, the original patentee cannot 
recover his usual damages.” 

An important rule of construction of patents which affects the 
question of infringement, has already been alluded to, viz.: that a 
patentee is held to be bound by the claim of his patent.® 

This rule, in spite of its apparent definiteness, is in reality almost 
worthless on account of its corollary, that a claim must be construed 
according to the specifications and drawings.‘ 

The admission of these additions to the claim puts the question 
of infringement largely in the power of the court ; for the construc- 
tion of the claim so enlarged offers a great opportunity for enlarging 
the scope of a meritorious invention, and narrowing the effect of 
a mere improvement. In the application of this rule, the effect 
of the pioneer invention rule appears again, and if the invention 
is of a machine which performs a new result, the courts are apt to 
enlarge the construction of the patent. In the Morley case, for 
instance, the patent contained drawings and descriptions of certain 
definite devices for sewing on the buttons, these devices being 
needles of a certain form. The claim was simply for sewing 
appliances ; and the specification also, after describing the needles 
shown in the drawings, added that these machines were only one 
form of the different mechanisms which the inventor had contem- 
plated as carrying out his inventions, and specified others, but did 
not specify the specific devices of the defendant’s sewing mech- 
anism. The court said, “That in a pioneer patent, with claims 
drawn as in the patent in question, the special devices set forth are 
not necessary constituents of the claim.” ® 

Unquestionably, if the patent had only been for an improvement 
on a machine already known, the court would have held the inventor 
bound by the devices which he set forth as embodying his invention. 





1 Stainthorp v. Humiston, 4 Fish. 107 ; Frost v. Marcus, 13 Fed. Rep. 88; Robertson 
v. Blake, 94 U. S. 728; Tilghman vz. Proctor, 102 U. S. 707. 

2 Garretson v. Clark, 4 Ban. & Ard. 538; Philp v. Nock, 17 Wall. 460. 

8 Dennis v. Cross, 3 Biss. 389; Fisher v. Craig, 3 Sawy. 69; Keystone Bridge Co. », 
Pheenix Iron Co., 95 U. S. 274. 

* Blanchard v. Sprague, 3 Sumn. 279; Dederick v. Cassell, 9 Fed. Rep. 312. 

5 129 U. S. 284. 


Lee Sheree eo, 
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This cursory examination of some of the decisions affecting the 
question of infringement of patents will suffice to show how well 
the courts have succeeded in arriving at substantial justice in cases 
which involve the application of legal principles to a wholly new 
kind of facts, where the main questions are of mechanics, and in 
most cases, questions calling for the highest degree of mechanical 
skill, as well as a general knowledge of the state of the mechani- 
cal arts. Whether the present method of deciding such questions 
is the best possible one, seems to be somewhat doubtful, in view 
of the great additional labor which such cases throw upon the 
Supreme and Circuit Courts, and a movement has been made in 
the direction of establishing a court for the especial purpose of 
trying patent cases, with a limited appeal only to the Supreme 
Court. Such an arrangement would be regarded with favor by 
those lawyers whose business is in that line, and would unquestion- 
ably advance the speedy trial of these and other cases in the 


Supreme Court. 
Simon G. Croswell. 


BosTON, June, 1889. 





THE HISTORY OF THE REGISTER OF 
ORIGINAL WRITS.’ 





III. 


ET us pass on to a new reign. Registers of Edward I.’s time 

are by no means uncommon. I believe that we have at 
Cambridge no less than seven which, in the sense defined 
above, may be ascribed to that age, and there are many at the 
British Museum. The most meagre of them is far fuller than 
those Registers of Henry III.’s reign of which we have spoken. 
To give an idea of their size I may mention a MS. at the Museum 
(Egerton 656), in which the writs are distributed into groups 
of sixty; there are seven perfect groups followed by a group 





1 In my first article a few misprints occurred which I may be allowed to correct. 

On page 99, line 20, for Henry II. read Henry III. I have not seen and hardly 
hope to see a MS. Register of the twelfth century. The Cottonian ms. referred to on 
page 110 is Julius D. II. The French words on page 111 should be a@ som ascéient. 
The Cambridge ms. spoken of on page 113 is Ii. vi. 13. 
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which contains but fifty-one members; thus in all there are four 
hundred and seventy-one writs. This increase in size is of course 
largely due to the legislative activity of the reign, and this course 
makes the various specimens differ very widely from each other in 
detail. Still I think that I have seen enough to allow of my saying 
that very early in the reign the general arrangement of the Regis- 
ter had become the arrangement that we see in the printed book. 
A Register of Edward’s day is distinctly recognizable as being the 
same book that Rastall published under the rule of Henry VIII. 
Not to lose myself in details about statutory writs, I will draw atten- 
tion to one principle which may help towards a classification of these 
Edwardian Registers. That principle is expressed in the question 
— Does Trespass appear at all, and if so where? There are speci- 
mens which have no Trespass; there are others which have Tres- 
pass at the end, in what we may regard as an appendix; there are 
others again which have Trespass in its final place, namely, in the 
very middle of the book. 

Next I will give a short description of a specimen which I am 
disposed to give to the earliest years of Edward I. It is contained 
in a Cambridge MS. (Ee. i. 1) which I will call CC, and the follow- 
ing notes of its contents may be enough. For the purpose of 
making its scheme intelligible I have supposed it to consist of vari- 
ous groups of writs and have given titles to those groups, but it will 
be understood that the MS. gives the writs in an unbroken series, a 
series unbroken by any headings or marks of division. 

1. The Writ of Right Group. This includes the Writ of Right ; 
Writ of Right de rationabile parte ; Writ of Right of Dower ; Prae- 
cipe in capite ; Little Writ of Right; Writs of Peace, and writs 
summoning the Grand Assize or Jury in lieu of Grand Assize; 
writ for viewing an essoinee; writs announcing appointment 
of attorney; Warrantia diet; Licencia surgendi; Pone; Mon- 
Straverunt. 

2. The Ecclesiastical Group. Writ of Right of Advowson; 
Darrein Presentment; Quare impedit ; Furis utrum,; Prohibition 
to Court Christian in case of an advowson; Prohibition to Court 
Christian in case of chattels or debts; Prohibition against Waste ;! 
Prohibition in case of lay fee. Then follow seven specially worded 
prohibitions introduced by the note “ Ostensis formis prohtbt- 





1 The reason why Waste gets enclosed in this ecclesiastical group is obvious; the 
action of Waste is, or has lately been, an action on a prohibition. 
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cionum que sont de cursu patebit inferius de eis que sunt in suis 
casibus formate et sunt de precepto.” After these come the De 
Excommunicato capiendo and other writs relating to excommuni- 
cates. 

3. The Replevin and Liberty Group. Replevin; a writ directed 
to the coroners where the sheriff has failed in his duty is preceded 
by the remark “primo inventum fuit pro Roberto de Veteri Ponte,” 
De averiis fugatis ab uno comitate in alium,; De averiis rescussis ; 
De recaptione averiorum; Moderata misericordia; De nativo 
habendo, the limitation is “post ultimum reditum Domini $. Regis 
avi nostri de Hibernia in Angliam,;” De libertate probanda; Aid 
to distrain villans ; De tallagio habendo; De homine replegiando ; 
De minis, i.e. a writ conferring a special peace on a threatened 
person.! De odio et atia (with the remark that the clause begin- 
ning with mzs¢ was introduced by John Lexington, Chancellor of 
Henry III.). 

4. The Criminal Group. Appeal of felony evoked from county 
court by venire facias ; writ to attach one appealed of homicide by 
his body; writs to attach other appellees by gage and pledge. 

5. A Miscellaneous Group. De corrodio substracto; De balliva 
forrestarit de bosco recuperanda; Quod attachiet ipsum qui se sub- 
traxit a custodia; Quod nullus implacitetur sine precepto Regis. 
Various forms of the Quod non permittat and Quod permittat for 
suit of mill, etc. 

6. Account. Account against a bailiff (“ Et sciendum est quod 
filius et heres non habebit hoc breve super ballivum domint [corr. 
antecessoris| sin, set ut dicitur executores possunt habere hoc breve 
super ballivum tempore quo fuit in obsequio defuncti ;” it proceeds 
to give a form of writ for executors in the king’s court and then 
adds, “ Et hoc breve potest fieri ad placitandum in comitatu. Ve- 
rumptamen casus tstorum duorum brevium mere pertinet ad curiam 
cristanitatis vacione testamenti’’). 

7. Group relating chiefly to Easements and the duties of neigh- 
bors. Aid to knight eldest son; De pontibus reparandis — muris 
—fossatis; De curia claudenda; De aqua haurienda; De libero 
tauro habendo; De vacionabile estoverio ; De chimino habendo ; De 


— 





1 A. has complained that he is threatened by B. therefore “ prefato A. de prefato B. 
firmam pacem nostram secundum consuetudinem Anglie habere facias, ita quod secu- 
Tus sis quod prefato A. de corpore suo per prefatum B.” etc. It is a writ directing the 
sheriff to take security of the peace. 
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communa, with variations ; Admeasurement of pasture; Quo jure ; 
De racionalibus divisis ; De perambulacione ; De ventre inspiciendo. 

8. Mesne, Annuity, Debt, Detinue, etc. De medio; De annuo 
reditu; De debito (only two writs of debt, one a precipe, the other 
a justicies ; the former has “ debet et detinet,” the latter “ detinet”’) ; 
Ne plegii distringantur quamdiu principalis est solvendus; De 
plegiis acquietandis ; De catallis reddendis ; (Detinue by precipe 
and by justictes) ; Warrantia cartae. 

9. Writs of Customs and Services. 

10. Covenant and Fine. The covenant in every case is “de 
uno messuagio.” 

11. Wardship. De custodia terre et heredis ; De corpore heredis 
habendo ; De custodia terre sine corpore; Aliter de soccagio. “ Op- 
tima brevia de corpore heredis racione concessionis reddende [sic] 
executoribus alicui defuncti.” 

12. Dower. Dower unde nihil; De dote assensu patris; De 
dote in denariis ; De dote in Londonia ; De amensuracione dotis. 

13. Novel Disseisin. Novel disseisin, the limitation is “post 
primam transfretacionem domini H. Regis anni* [sic] nostri in 
Brittanniam” ; De redissetsina; Assize of nuisance; Attaint. 

14. Mort d Ancestor, and similar actions. Mort d’Ancestor, (no 
period of limitation named); Aiel; Besaiel (“ Multi asserunt quod 
hoc breve precipe de avio et avia tempore domini H. Regis filit Regis 
Fohannis per discretum virum dominum Walterium de Mertone? 
tunc secretorium clericum et prothonotorium [sic] cancellarie domint 
Regis et postmodum cancellarium primo futt adinventum quia prop- 
ter vecentem seisinam et possessionem et discrimina brevis de recto 
vitandum ab omnibus consilariis et justiciarits domini Regis est 
approbatum et justiciarits demandatum quod illud secundum sui 
naturam placitent”’); Cosinage; Nuper obit (“ Et hoc breve semper 
est de cursu ad bancum in favorem petentis seisinam quod antecessor 
petentium habuit de hereditate sua et similiter ut vitentur dilaciones 
periclose que sunt in breve de recto.”) 

15. Quare ejecit infra terminum, ascribed to Walter of Merton ;° 
Writs of Escheat. 





1 The occurrence of this word which may be a corruption of “avi” is not sufficient 
to make us doubt that in substance this Register belongs to Edward I.’s reign; though 
possibly a feeble attempt to “ bring it up to date” may have been made at a later time. 

2 Walter of Merton seems here to get the credit which on older evidence belongs to 
William of Raleigh. 

8 Here again Merton seems to be obtaining undue fame at the expense of Raleigh. 
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16. Entry and Formedon. Numerous Writs of Entry, the de- 
grees being mentioned (no writ “in the post”); Formedon in 
the Reverter ; and a very general Formedon in the Descender.} 

17. Miscellaneous Group. License to elect an abbot; petition 
for such license; form of presenting an abbot elect to the King ; 
pardons ; grants of franchises ; a very special writ for R. de N. im- 
pleaded in the court of W. de B.; De languido in anno bissex- 
tilt (concerning an essoin for a year and a day in leap year); 
Breve de recapcione averiorum post le Pone ; Quod non fiat districtio 
per oves vel averiis [sic] carucarum; Ne aliquis faciat sectam ad 
comitatum ubi non tenetur; Ne faciat sectam curie ubi non tenetur ; 
some specially worded Prohibitions. 

In substance this MS. seems to represent the Register as it stood 
in the very first years of EdwardI. I do not think that any of 
the statutes of his reign have been taken into account,and doubt 
whether even the Statute of Marlborough (1267) has yet had its 
full effect. There is no Writ of Entry “in the fost,” and some 
writs about distress and suit of court founded on statutes of Henry 
III. still remain unassimilated in a miscellaneous appendix. The 
character of that appendix provokes the remark that the copyists 
of the Register may often have picked and chosen from among the 
miscellaneous forms of the Chancery those which would best suit 
the special wants of themselves or their employers. The congé 
d’ élire, for example, looks out of place, and the petition for such a 
license still more out of place; but this is a monastic manuscript 
and these formulas were useful in the abbey. 

I said above that Glanvill’s scheme of the law, or rather his 
scheme of royal justice, might be displayed by some such string of 
catch words as the following : “ Right” (that is proprietary right in 
land), “Church,” “ Liberty,” “Dower,” “ Inheritance or succession,” 
“Actions on Fines,” “Lord and Tenant,” “Debt,” “ Attorney,” 
“Justice to be done by feudal lords and sheriffs,” “ Possession,” 
“Crime.” Now I will venture the suggestion that the influence of 
his book is apparent on the face of the Register (CC) and all the 
later Registers. It begins with “ Right” while it puts “ Possession,” 





1 “ Praecipe R. quod juste,” etc., “reddat H. unam virgatam terre 
W. dedit M. et que post mortem ipsius M. ad prefatum H. descendere debet per formam 
donacionis quam prefatus W. inde fecit predicto M. ut dicit, et nisi fecerint,” etc. What 
I have seen in this and other Registers favors the belief that there was a Formedon in the 
Descender before the Statute de Donis. See Co. Lit. 19a; Challis, Real Property, 69. 
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a title which now includes the Writs of Entry as well as the 
Assizes, at the very end. After “Right” comes “Church,” and 
after “Church” comes “Replevin and Liberty,” a title the unity 
of which is secured by the fact that when a man is wrongfully 
deprived of his liberty he ought to be replevied. The middle part 
of the Register is somewhat chaotic, and so it always remains; 
but ‘it is really less chaotic than it may seem to some of us, whose 
heads are full of modern notions. We seem indeed to be car- 
ried backwards and forwards across the line which divides “ per- 
sonal” and “real” actions; Account, Annuity, Debt, Detinue, and 
Covenant are intermixed with actions founded on feudal dues and 
actions founded on easements, writs for suit of mill, suit of court, 
repair of bridges, actions of Mesne, actions of Customs and Ser- 
vices. The truth, as it seems to me, is that the line between 
“real” and “personal” actions as drawn in later books, is, at least 
when applied to our medieval law, a very arbitrary line. For exam- 
ple, there is an important connection between an action in which 
a surety sues the principal debtor (de plegio acgutetando) and an 
action of Mesne, in which the tenant in demesne sues the inter- 
mediate lord to acquit or indemnify him from the exaction of the 
superior lord; this connection we miss if we stigmatize “ Mesne” 
as a “real action”’ just because it has something to do with land. 
The action of Debt, again, is founded on a dedet; but so is the 
action for Customs and Services, at least in some of its forms. 
However I am not concerned to defend the Register. 

In Edward I.’s day, partly it may be under the influence of 
Glanvill’s book, it has become an articulate body. It will never 
hereafter undergo any great change of form, but it will gradually 
work new matter into itself. Such new matter will for a while lie 
undigested in miscellaneous appendixes, but in course of time it 
will become an organic part of the system. I will mention the 
most striking illustration of this process. 

Hitherto we have never come across that action of Trespass 
which is to be all important in later days, and it seems to me a 
very noteworthy fact that there are Registers of Edward I.’s day 
that omit this topic. It gradually intrudes itself. First we find it 
occupying a humble place at the end of the collection among a 
number of new writs due to Edward’s legislative zeal. Thus, to 
choose a good example, there is in the Cambridge Library a MS. 
(LI. iv. 18) containing a Register which is very like that (Ee. i. 1.) 
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which we have last described. But when it has done with the 
Writs of Entry, it turns to Formedon, gives writs in the Reverter, 
Descender, and Remainder, and a number of specially worded 
writs of Formedon which bear the names of the persons for whom 
they were drawn :—we have Bereford’s formedon, Mulcoster’s, and 
Mulgrave’s ; clearly the Statute of Westminster II. is in full opera- 
tion. Then upon the heels of Formedon treads Trespass. It is 
a simple matter as yet, can be represented by one writ capable 
of a few variations —znsultum fecit et verberavit, catalla cepit et 
asportavit, arbores crescentes succidit et asportavit, blada messuit 
et asportavit, separalem pasturam pastus fuit, uxorem rapuit et 
cum catallis abduxit. Trespass disposed of, we have Ravishment 
of Ward; Contra formam feffamenti; Ne quis destringatur per 
averia carucae ; Contribution to suit of court ; Pardons ; Protec- 
tions ; De coronatore eligendo; De gaola deliberanda; De decep- 
tione curi@ ; cessavit per biennium ; carta per quam patria de Ridal 
disafforestatur ; Breve de compoto super Statutum de Acton Bur- 
nell, and so forth and so forth, in copious disorder. The whole 
Registrum fills fifty-two folios, of which no less than the last four- 
teen are taken up by the unsystematized appendix. Another MS, 
(LL iv. 17) gives a Register of nearly the same date, perhaps of 
somewhat earlier date, for it does not contain the new Formedons. 
This again has an unsystematized appendix, and in that appen- 
dix Trespass is found. The place at which it occurs may be thus 
described: —the part of the Register that has already become 
crystallized, the part which ends with the Writs of Entry, having 
been given, we have the following matters: Pardon; License to 
hunt ; Grants of warren, fair, market; De mon ponendo tn asstsam, 
Writ on the Statute of Winchester; Leap year; Inquests touch- 
ing the King’s year and day; Contribution ; Beau pleader ; Tres- 
pass; Gaol Delivery; Intrusion ; congé d’dlire ; Quo Warranto; 
Trespass again; Writ on the Statute of Gloucester ; Mortmain ; 
Trespass again (pro cane interfecto) ; ne clerict Regis compellantur 
ad ordines suscipiendos, —as variegated a mass as one could wish 
to see. Other MSS. of the same period have other appendixes with 
Trespass in them. They forcibly suggest that the Register was 
falling into disorder, the yet inorganic part threatening to out- 
weigh the organic. 
There came a Chancellor, a Master, a Cursitor with organizing 
power ; Trespass could no longer be treated as a new action; a 
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place had to be found for it, and a place was found. It may be 
that this was done under Edward I. ; certainly in his son’s reign it 
seems an accomplished fact. What was the place for Trespass ? 
If the reader will look back at our account of the Register which 
we have called CC, he will find that we have labelled the third 
group of writs as “ Replevin and Liberty,” the fourth group as 
“Criminal.” The connection between Replevin and Liberty is 
obvious, it is seen in the writ De homine replegiando, the writ for 
replevying a prisoner. The transition from Liberty to Crime is 
meditated by the writ De odio et atia, awrit for one who says that 
he is imprisoned on a false accusation of crime. Now when the 
time had come for taking up Trespass into the organic part of 
the Register, this was the quarter in which its logical home might 
be found. It was naturally brought into close connection with 
“crime.” Throughout the Middle Ages, Trespass is regarded as 
a crime; throughout the Year Books the trespasser is “ punished ;” 
and it is a very plausible opinion that the earliest actions of 
trespass grew out of appeals of felony; they were, so to speak, 
mitigated appeals, appeals with the “ 2” fe/onia”’ omitted, but with 
the “vz et armis,” and the “contra pacem” carefully retained. 
Already in the Register that I have called CB, a writ of false 
imprisonment has come in immediately before the writ for attach- 
ing an appellee. Then, in CC, a writ De minis has forced its 
way into the “Replevin and Liberty Group” so as to precede 
the writs against an appellee. This writ De minis, commanding 
the sheriff to confer the king’s peace, the king’s “grith” or 
“mund” we may say, on a threatened person, and to make 
the threatener find security for the peace is the herald of Tres- 
pass: De minis — De transgressione, this becomes a part of our 
“ legalis ordo.” 

The result in the fully developed Register is curious, showing 
us that the arrangement of the book is the resultant of many 
forces. Let us see what follows Waste. We have the De homine 
replegiando, then the Replevin of chattels, then, returning to men 
deprived of liberty, the De nativo habendo and the De /ibertate 
probanda ; these naturally lead to the writ ordering the sheriff to 
aid a lord in distraining his villans. There follows the De scuta- 
gio habendo. Why should this come here? Because in older 
times villanage had suggested tallage; this had been the place 
for a De tallagio habendo, and then tallage had suggested scutage. 
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Then in the printed Register we have the De minis; and then an 
action against one who has given security for the peace and has 
broken it by an assault, brings upon us the whole subject of Tres- 
pass, which with its satellites now fills some forty folios, some 
eighty pages. And then what comes next? Why De odio et atia; 
we are back again at that topic of “ Liberty and Replevin”’ whence 
we made this long digression. Meanwhile these criminal writs, 
these writs for attaching appellees which originally attracted 
Trespass to their quarter of the Register, have disappeared as 
antiquated, since persons accused of felony now get arrested 
without the need of original writs. 

Similar measures were taken for writing into appropriate places 
the result of the legislation of Edward I.; but the formation of 
new writs was constantly providing fresh materials. Some of these 
found a final resting-place at the very end of the Register, but for 
most of the statutory writs, a home was found in the middle. 
The occurrence of the Assize of Novel Disseisin marked the 
beginning of a new and logically arranged section of the work, a 
section devoted to Possession. It is between Dower and Novel 
Disseisin that the newer statutory writs are stored. 

As already said, the printed Register is full of notes and queries. 
Many of these are ancient, some as old as the reign of Edward I. 
Speaking broadly one may say that the Latin notes are ancient, 
the French notes comparatively modern. Some of them must 
have been quite obsolete in the reign of Henry VIII.; but the 
“vis inertiae” preserved them. When once they had got into 
MSS. they were mechanically copied. 

During the whole of the fourteenth century the Register went 
on growing, and by the aid of MSS. we can still catch it in several 
stages of its growth. Some of these MSS. show a Register divided 
into chapters, and thus make it possible for us to perceive the 
articulation of the book. As the printed volume gives us no 
similar aid, I will here set out the scheme of a Register which I 
attribute to the reign of Richard II. It is contained in a Cam- 
bridge MS. (Ff. v. 5). In the right-hand column I give the 
catch-words of its various chapters; in the left-hand column I 
refer to what I take to be the scheme of CC, the Register from 
the beginning of Edward I.’s reign, of which mention has already 
been made. 
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1. The Writ of Right Group. i. De recto. 
ii. De recto secundum con- 
suetudinem manerit. 
iii. De falso judicio. 
iv. De attornato general; 


Protectiones. 
v. Deattornatis faciendis. 
2. The Ecclesiastical Group, in- vi. De advocatione; De ul- 
cluding Waste. tima presentactone; 


Quare impedit; 
jurts utrum. 

vii. De prohibitione. 

viii. Consultationes. 

ix. Denon residentia; De 
vt laica ammovenda, 
etc. 

x. “Ad jura regia. 

xi. Deexcommunicatocapi- 
endo, etc. 

xii. De vasto. 

3. Replevin and Liberty Group. xiii. Replevin generally and 
De homine replegi- 


ando. 





xiv. Trespass and Deceit 
(transgressio in de- 
ceptione). 
xv. Error. 
| [4. Criminal Group dissolved. ] xvi. Conspiratio; De odio 
et atta. 
5- [Miscellaneous Group. See 
cap. xix]. 
6. Account. xvii. Account. 
xviii. Debt and Detinue. 
7. Easements, Neighborly Du- xix. Secta ad molendinum; 
ties, etc. curta claudenda; 
Quod fpermittat, 
etc.; Quo jure; Ad- 
measurement of pas- 


ture; Perambulation; 
Warrantia cartae; 
De plegiis acquietan- 
dis. 

@ A group of especially stringent prohibitions called out by ee and ecclesiastical aggression. 


by Rie of Error is suggested by Trespass, just as the topic of False Judgment is suggested 
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8. Mesne, Annuity, Debt, Deti- xx. Annuity; Customs and 
nue. Services; Detinue of 
Charters; Mesne. 
g. Customs and Services. 
10. Covenant and Fine. xxi. Covenant. 
11. Wardship. xxii. Wardship. 
12. Dower. xxiii. Dower. 

xxiv. ™Brevia de Statuto 
(Modern Statutory 
Actions). 

De ordinatione contra 
servientes (Actions on 
the Statute of Labor- 
ers). 

13. Novel Disseisin. xxvi. Novel Disseisin. 

xxvii. De recordo et processu 
mittendo (Writs ancil- 
lary to the Assizes). 

14. Mort d’Ancestor, and similar xxviii. Mort d’Ancestor. 
writs. 


xxix. Aiel, Besaiel, Vu per 
Odbztt, etc. 
15. Quare ejfecit. xxx. Quare ejecit; De ejec- 


tione firme. 
16. Entry. xxxi. Entry ad terminum qué 
preterit. 
xxxii. Entry, Cuz in vita. 
xxxiii. Intrusion. 
xxxiv. Entry for tenant in dower. 
xxxv. Cessavit. 
xxxvi. Formedon. 
xxxvii. De tenementis legatis. 
17. Miscellaneous group. xxxviii. “Ad guod damnum. 
xxxix. De essendo quieto de 
theolonio. 
xl. Delibertatibus allocan- 
dis. 
De corrodio habendo. 
De inquirendo de idt- 
ota; De leproso amo- 
vendo, etc. 





(a) The action on a fine by original writ has disappeared, because fines are now enforced by Scive 
Facias. This is noted in the printed Register, f. 169. 

(b) Here come two chapters of statutory appendix. os 
_(c) Here begins a long appendix, consisting mainly of documents that may be called administra- 
tive. 
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xliii. Presentations by the king, 
etc. 


xliv. De manucaptione et 
supersedendo. 

xlv. De profero faciendo; 
De mensuris et pon- 
deribus. 

xlvi. De carta perdonacionis 
se defendendo. 

Appendix. De indemptitate nomi- 

nis. Statutory writs; 
Decies tantum, etc. 


A Register from the end of the fourteenth century is in point of 
form the Register that was printed in Henry VIII.’s day. If I 
might revert to my architectural simile, I should say that the 
cathedral as it stood at the end of Richard II.’s reign was the 
cathedral in its final form ; some excrescent chantry chapels were 
yet to be built, but the church was a finished church and was the 
church that we now see. In the printed book we can detect but 
very few signs of work done under Tudor or even under Yorkist 
kings, and though the Lancastrian Henries have left their mark 
upon it, still that mark is not conspicuous. I should guess that 
the last occasion on which any one went through the book with 
the object of adding new writs and new notes occurred late in the 
reign of Henry VI.1. On the other hand we constantly find refer- 
ences to decisions of Richard II.’s time, and there are many signs 
that the book was revised and considerably enlarged in the middle 
of Edward III.’s reign ; allusions to decisions given between the 
tenth and twentieth years of the last-named king are particularly 
frequent, and we read more of Parning than of any other chancel- 
lor. This is a curious point. Robert Parning, as is well known, 
was one of the very few laymen, one of the very few common 
lawyers, who during the whole course of medieval history held the 
great seal. He held it for less than two years; he became chan- 
cellor in October, 1341, and died in August, 1343; yet during this 
short period, he stamped his mark upon the Register. The policy 
of having a layman (a “layman,” that is, when regarded from the 
ecclesiastical not the legal point of view) as chancellor was very 





1 Reg. Brev. Orig. f. 12, 31, 58, 288, 289 b, 291, 308, show work of Henry VI.’s reign. 
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soon abandoned ; few if any laymen were endowed with the state- 
craft and miscellaneous accomplishments required of one who was 
to act as “principal secretary of state for all departments.” But 
within the purely legal sphere, as manager of the “ officina brevium,” 
a great lawyer who had already been chief justice may have found 
congenial work. After all, however, it may be chance that has 
preserved his name in the pages of the Register ; just in his day 
some clerk may have been renovating and recasting the old mate- 
rials and thus have done for him what some other clerk a century 
earlier did for William Raleigh. 

During the fifteenth century the Register increased in bulk, but 
except in one department there seem to have been but few addi- 
tions made to the formulas of litigation ; the matter that was added 
consisted, if I mistake not, very largely of documents of an ad- 
ministrative kind,— pardons, licenses to elect and other licenses, 
letters presenting a clerk for admission, writs relating to the 
management of the king’s estates, writs for putting the king’s 
wards in seisin, and so forth, lengthy formulas which conceal 
what I take to be the real structure of the Register. As a final 
result we get some seven hundred large pages, whereas we started 
in Henry III.’s day with some fifty or sixty writs capable of filling 
some ten or twelve pages. The department just mentioned as 
exceptional is of course the department of Trespass. Here there 
has been rapid growth; but I do not think that the printed book 
can be taken as fairly representing the law of the time when it 
was printed, namely 1531. It draws no line at all between “ Tres- 
pass” and “Case.” The writs that we call writs of “Trespass 
upon the special Case” are mixed up with the writs which charge 
assault, asportation, and breach of close, and are very few. Writs 
making any mention of assumpsit are fewer still, and I think that 
there is but one which makes the non-feasance of an assumpsit a 
ground of action.!_ I should suppose that the practice of bringing 
actions by bill without original writ checked the accumulation of 
new precedents in the Chancery, and it seems an indubitable fact 
that the invention of printing had some evil as well as many good 
results ; men no longer preserved and copied and glossed and re- 
cast the old manuscripts. But when all is said it is a remarkable 
thing that a Register which certainly did not contain the latest 





1 Reg. Brev. Orig. f. 109 b, a writ against one who has “assumed ” to erect a stone 
cross and has not done it. 
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devices should have been printed in 1531, reprinted in 1595, and 
again reprinted in 1687. The consequence is that Trespass to the 
last appears as an intruder. No endeavor has been made to re- 
duce the writs that come under that head to logical order. The 
forces which have determined the sequence of these writs seem 
chiefly those which I have called “ chronology” and “ mechanical 
chance ;” as new writs, as they were made, were copied on con- 
venient margins and inviting blank pages. There has been no 
generalization ; the imaginary defendant is charged in different 
precedents with every kind of unlawful force, with the breach of 
every imaginable boundary, with the asportation of all that is 
asportable, while the now well-known writs against the shoeing 
smith who lames the horse, the hirer who rides the horse to death, 
the unskilful surgeon, the careless innkeeper, creep in slowly amid 
the writs which describe wilful and malicious mischief, how a cat 
was put into a dove-cote, how a rural dean was made to ride face 
to tail, and other ingenious sports. It would be interesting could 
we bring these Registers to our aid in studying the process whereby 
Trespass threw out the great branch of Case, and Case the great 
branch of Assumpsit ; but the task would be long and very diffi- 
cult, because the Registers are so many, and unless we compare 
all of them our means of fixing their dates are few and fallible. Of 
course, if the task concerned the history of Roman Law it would 
be performed ; but we are all fully persuaded, at least on this side 
of the Atlantic, that our own forefathers were not scientific. 
F. W. Maitland. 


CAMBRIDGE, ENG., 1889. 





HARVARD LAW REVIEW. 


Published monthly, during the Academic Year, by Harvard Law Students. 











SUBSCRIPTION PRICE, $2.50 PER ANNUM 35 CENTS PER NUMBER. 








Editorial Board. 

GroRGE P. FURBER, . . . . Editor-in-Chief. 
HERBERT H. DARLING, CHARLES I. GIDDINGS, 
CHARLES HuDsON, 7veasurer, Louis F. Hype, 
Epcar J. RICH, ARTHUR C. ROUNDs, 
Puiuip S. Rust, HENRY SCHOFIELD, 
CHARLES E. SHATTUCK, Aaron C. THAYER, 

Ezra R. THAYER. 








In the present number we print an essay by Mr. Everett V. Abbot 
of the third-year class of 1889. This is the essay to which was 
awarded the prize of one hundred dollars offered by the Harvard Law 
School Association. ot 





Tue Council of the Harvard Law School Association submits the fol- 
lowing report of membership on December 1, 1889. The whole num- 
ber of members of the Association is 901, representing 38 States and 
Territories, and distributed as follows : — 


Alabama, 
Arkansas, 
California, 
Colorado, 
Connecticut, 
Dakota, 
Delaware, 
Dist. Columbia, 
Georgia, 
Illinois, 
Indiana, 
Iowa, 
Kansas, 
Kentucky, 
Louisiana, 


Maine, 12 Rhode Island, 
Maryland, 8 Tennessee, 
Massachusetts, 467 Texas, 
Michigan, II Vermont, 
Minnesota, 12 Virginia, 
Mississippi, I Washington, 
Missouri, 22 West Virginia, 
Montana, 2 Wisconsin, 
Nebraska, I New Brunswick, 12 
New Hampshire, 9 Nova Scotia, 6 
New Jersey, 3 U.S. of Colombia, 1 
New York, 119 France, I 
Ohio, 51 Austria, I 
Oregon, I Japan, 2 
Pennsylvania, 16 
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The membership roll comprises the names of more than one-fourth 
of the whole number (3,218) of former students of the Harvard Law 
School known to be living, and includes representatives from the 
classes of 1829, 1831, 1833, 1835, and from every class from 1838 to 
the present time. 
Since October 15, 1889, there has been an increase in the member- 
ship of 53. 
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Mr. P. Epwarp Dove in the second edition of his pamphlet, 
‘¢ Public Rights in Navigable Rivers,” takes occasion to answer some 
criticisms which were made upon the first appearance of this mono- 
graph and to reiterate his proposition with force and clearness. The 
pamphlet was called forth by two English decisions! in which it was 
held that the public had no right of fishing in non-tidal waters though 
such waters might be navigable. Mr. Dove’s purpose is to show that 
the present course of decisions in England relative to public rights in 
navigable rivers is not in accord with the early English law. Bya 
very careful examination of the Hundred Rolls and the Year Books he 
shows that formerly ‘‘ every river that was in fact navigable for ships 
or boats was a public river and a highway,” and his conclusion is that 
as the public has the right of way it has necessarily the right of fishing, 
that the two rights, in other words, are concurrent and coexistent. 
That these two rights do exist together in the case of tidal waters in 
both England and the United States, and that they usually so exist in 
the case of non-tidal and navigable waters in the United States is un- 
questionably true, but must they zecessarily exist together? For in- 
stance in many of our states there is a public right of way over streams 
which can only be used for the floating of logs, but would it not be 
going pretty far to say that because a man can drive his logs down a 
certain stream at the time of the spring freshets he has the right to 
fish for trout in that stream? In an elaborate judgment of the Special 
Commissioners for English Fisheries? this point is considered, and the 
following extract is quoted from that judgment : — 

‘¢ In some rivers there are five to thirty miles of this navigable water 
which are not tidal, and in all that portion of the river the rule is that the 
public have the right of passage in boats and vessels, but have no right 
to catch fish. While navigating this part of the river, the public have 
no more right to dip a net or cast a fly than a passenger along the high- 
way has a right to catch the game or dig the mines there. . . . 
The public right of navigation and the public right of fishing are en- 
tirely separate rights. They are not concurrent rights, except in the sea 
and tidal parts of the river; and even there it is well settled that, if the 
rights clash, the fisherman must give way for the navigator, the right 
of navigation being the paramount right.”’ 

We must doubt, therefore, on principle and on authority the correct- 
ness of Mr. Dove’s inference. 





PropriETors of patent medicines will find in a very recent decision 
of the Supreme Court of Georgia, Blood Balm Co. v. Cooper,® matter 
for serious consideration. It is there decided that when a patent med- 
icine is put on the market and accompanied by directions for its use, 
and it is shown to contain poisonous matter enough to injure a person 
who takes the dose as directed, the proprietor is liable for the injury. 
The opinion states that the court has been unable to find any reported 
case in which this point arose, but the conclusion is reached on prin- 
ciple, that the defendant is liable. The company relied on the fact 
that they had had no dealings with the plaintiff, who had purchased 
the ‘* Balm ” from a druggist; but the defence was unsuccessful, as it 





1 Murphy v. Ryan, 2 Ir. R. C. L., 143; Pearce v. Scotcher, 9 Q. B. D. 162. 
2 Annexed to eld v. Lonsdale, L. R. 5 C. P. 657, 665. 3 10S. E. Rep. 128. 
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was pointed out by the court that the liability did not arise by contract, 
and that the circumstances of this case, where a medicine was prepared 
for public sale, distinguished it from the case where a gun or danger- 
ous machine is sold to one person and by him delivered to another. 


THE recent refusal of the judges of the Supreme Court of Massa- 
chusetts’ to answer the questions of the House of Representatives is 
worthy of notice. The constitution of this state * contains the following 
clause ; ‘* Each branch of the legislature, as well as the governor and 
council, shall have authority to require the opinions of the justices of 
the supreme judicial court upon important questions of law and upon 
solemn occasions ;” and in accordance with this clause the opinion of 
the justices has frequently been asked, the court always recognizing — 
what the daily press is apt to forget — that such opinions are of a merely 
advisory character and do not have the force of decisions. Ona pre- 
vious occasion * the court declined to answer questions, on the ground 
that they related to matters of judicial administration not subject to 
legislative or executive control. The ground for their refusal in the 
recent case— where the question related to the interpretation of a 
statute in regard to the means of education which a parent is required 
to provide for his child *— is substantially that there was no ‘‘ important 
question of law” or ‘solemn occasion” within the meaning of the 
constitution. The judges seem inclined to limit the application of 
the clause to cases in which the branch of the government requiring 
the opinion is in doubt as to the extent of its power and authority and 
wishes to be enlightened on the subject; at any rate they do not regard 
the question before them, though ‘* propounded with a view to further 
legislation,” as coming within ‘‘a reasonable construction of the con- 
stitution.” 

The provision in our constitution for requiring the opinions of the 
justices was evidently derived, as has been pointed out,® from the prac- 
tice in England by which the king, as well as the House of Lords, had 
the right to call for the opinions of the judges. Provisions similar to, 
and suggested by, those of the Massachusetts constitution have appeared 
in the constitutions of some other states ;* in one of these the extraordi- 
nary statement has been made by the court that its opinion had the 
binding force of a decision.’ In Missouri, under a clause of this kind 
in the constitution of 1865, the judges repeatedly refused to give their 
opinions, and after ten years were relieved from the duty. In Colo- 
rado, also, a provision for requiring the opinion of the court was a few 
years ago introduced into the constitution ;* but the legislature seems to 
have turned in on the judges so many and so various interrogatories 





1 Answer of the Justices, 148 Mass. 623. 

3 Const. Mass., Part ii., ch. 3, art. 2. 

8 122 Mass. 600. vee , 

* The American Law Review, Vol. 23, p. 664, seems to be under a misapprehension in supposing 
that the questions in this case had anything to do with “‘ testing the constitutionality of laws in advance. 
The language of the court indicates that such a question ht receive a different treatment; they 
expressly say (148 Mass. 625-6) that it is a ‘‘ solemn occasion ” when either branch of the legislature have 
bi a doubts as to their power and authority "’ in regard to intended action. 

126 Mass. at p. 561. . s 

6 See a “ Memorandum ‘on the Effect of ions Given Judges," by Professor Thayer. Such a 
rs" is to be found in the constitution of the new state of South ta. 

70 Me. at 583. 

® Const. Cof, Art. 6, Sec. 2. 
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that they have recently protested against the too extensive use of the 
power, and emphasized their protest by refusing to answer the particu- 
lar question proposed. This court also, but for peculiar reasons, 
seems to claim a judicial quality for these opinions. 

The court has undoubtedly the right to decline answering an inquiry 
which is obviously and beyond question not within the terms of the 
constitution ; but subject only to this qualification it would seem that 
the importance of the question and the solemnity of the occasion are 
points which the constitution has left for the legislature to decide. In 
view of this fact and of the great consideration which may well be 
expected in the dealings between the highest legislative and judicial tri- 
bunals, it may be a question whether the recent action of the Supreme 
Court was not somewhat strong. At any rate the House of Represen- 
tatives seems to have acted properly in putting on record its dissent from 
the conclusions of the justices. 





In the ation of September 12th there is a communication on 
‘¢ English Woman-Burning ” in which the writer mentions an instance 
of that punishment in a case of petty treason in 1775. The item was 
taken from the Yorkshire Notes and Queries, and the editor of that 
journal speaks of the occurrence as ‘‘ the last case of burning to death 
probably.” But Mr. Pike, in his very valuable History of Crime,? 
mentions two later instances, the last case being that of a woman 
who was burned as late as 1784 for the murder of her husband. Not 
long after this time the punishment of hanging was substituted by statute 
for that of burning. | 

This horrible punishment is brought nearer home when we recall the 
fact that in 1755 an old negro woman was burned in this city on the 
common opposite the college for poisoning her master.® 





IN the recent English case of Gardner v. Bygrave, which was an 
action of assault and battery brought by a pupil against his school-mas- 
ter for caning him on the hand, Mr. Justice Mathew made a joke which 
the Saturday Review regards as a ‘‘ shining instance of how the tedium 
of legal proceedings may be profitably relieved, and the principles of 
law aptly illustrated by a really ready and witty observation.” It was 
admitted on all hands that assuming caning on the hands to be a 
proper mode of punishment, the caning in question was a good and 
lawful one. The plaintiff’s counsel, in an argument of a distinctly 2 
posterioré character, contended that the lawfulness of caning on the 
hand depended on the occupation of the boy when out of school, and 
that the defendant ought to have inquired into the plaintiff’s employ- 
ment. ‘If he worked with his hands, such a punishment might seri- 
ously interfere with his occupation. Punishment might be inflicted 
elsewhere” — whereupon the court asked, — ‘‘ what if his occupation 
were sedentary?” 

It was ultimately decided that caning on the hand, when properly 
done and for a proper reason, is lawful. 





21 Pac. Rep. 478. 
*» 379 

8 See a pamphlet entitled “ The Trial and Execution of Mark and Phillis,’ by A. E. Goodell, Jr., 

published at the University Press in 1883. 
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RECENT CASES. 





[These cases are selected from the current English and American decisions not yet regularly reported, 
for the pepe of giving the latest and most progressive work of the courts. No pains are spared in 
selecting the cases, comparatively few in number, which disclose the general progress and tendencies 
of = When such cases are particularly suggestive, comments and references are added, if practi- 
cable. 


BILLs AND NoTEs — LIABILITY AND CONTRIBUTION BETWEEN ACCOMMODA- 
TION INDORSERS. — When one of two accommodation indorsers of a bill of exchange 
pays the debt, he may recover the full amount paid from a prior accommodation 
acceptor, though he knew at the time of the indorsement that the acceptance was 
for accommodation: the acceptor has no claim for contribution against subsequent 
—— indorsers with notice. Gillespie et al. v. Campbell, 39 Fed. Rep. 724 
(Til. 

BILLS AND NOTES — PAYABLE ON DEMAND. — An instrument in the form of a 
promissory note, in which no date is mentioned for payment of the principal, but in 
which is a provision for the semi-annual payment of interest, and in default of 
prompt payment of interest within 30 days after it is due, then the note shall be due 
and collectable, is a negotiable promissory note. Roberts v. Snow, 43 N. W. Rep. 
241 (Neb.). 


CoMMON CARRIERS — LIMITATION OF LIABILITY— BURDEN OF PROOF. — 
Where, by special contract, the liability of a common carrier of goods is limited to 
loss or injury through his negligence, after loss or injury is shown by the plaintiff, the 
carrier must show that he was not negligent, that the loss or injury occurred from 
some cause other than his negligence. Hull v. Chicago, St. P., M. & O. Ry. Co., 43 
N. W. Rep. 391 (Minn.). 

CoMMON CARRIERS — REGULATIONS AS TO FARES.— A regulation requiring 
passengers who board the cars without purchasing tickets to pay twenty-five cents 
extra is not unreasonable, and a passenger who refuses to comply with such regu- 
lation may be lawfully ejected in a proper manner, and at a proper place. The fact 
that the company gives a drawback coupon for the extra fare does not affect the 
validity of the regulation. MMcGowen v. Morgan’s S.S. Co., 6 So. Rep. 606 (La.). 


CONSTITUTIONAL LAW— DUE PROCESS OF LAW— INJUNCTION AGAINST LIQUOR 
NUISANCE. — Mass. St. 1887, c. 380, § 1, gives to the Supreme and Superior Courts 
jurisdiction in equity, upon petition of not less than ten legal voters of any town or 
city, setting forth the fact that any building, place, or tenement therein is used for 
the illegal keeping or sale of intoxicating liquors, to enjoin the same as a common 
muisance. On a motion by petitioners under this statute for a preliminary injunction, 
it was contended by the defendant that the statute was unconstitutional, as conflict- 
ing with article 12 of the Declaration of Rights which provides that “no subject shall 
be arrested, imprisoned, despoiled, or deprived of his property, immunities, or privi- 
leges, . . . but by the judgment of his peers or the laws of the land.” é/d, that 
the statute was constitutional on the ground that the proceeding, authorized by the 
statute, is one to abate a nuisance, and looks only to the property that, in the use made 
of it, constitutes the nuisance. Such a procedure is a well-established branch of the 
jurisdiction of equity, and the defendant is not deprived of his property or privileges 
(Masa), to the law of the land. Carleton et al. v. Rugg et al., 22 N. E. Rep. 55 

Mass.). 

¢ This decision is in line with that of the U. S. Supreme Court, in Kansas v. Ziebold, 
123 U. S. 623, which it approves. There is, however, an able dissenting opinion by 
Field, J., with whom concur Devens and W. Allen, J.J. The ground of the dissent 
is that the statute is designed not for the protection of property rights, but to secure 
a more effective execution of the liquor laws, by means of the peculiar power of an 
equity court to punish for contempt. Such an attempt to administer criminal law by 
a procedure which does not afford the offender the privilege of a jury trial is not in 
accordance with the law of the land, and hence opposed to art. 12 of the Declara- 
tion of Rights. In accord with the decision see Littleton v. Fritz, 65 Ia. 488, and 
State v. Crawford, 28 Kan. 726; contra, see State v. Uhrig, 14 Mo. App. 413. 
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CONSTITUTIONAL LAW — JUDICIAL AND EXECUTIVE Powers. — Act N. J., 1889, 
provides that, when an action to try title to an office, to which the Mayor appoints, 
is begun, the Chief Justice of the Supreme Court shall, on application, appoint a 
special term for hearing it; and on such application the Chief Justice shall sum- 
marily determine which of the claimants of the office shall discharge its duties pend- 
ing the action. He/d, by the last clause a judicial and not an executive power 
was intended to be conferred. The only method of ousting one colorably and peace- 
ably in possession of a public office is by writ of guo warranto, which is one of the 
prerogative writs of the Supreme Court, and, except as to form, beyond legislative 
control. This clause is, therefore, an attempt to grant to the Chief Justice a power 
which belongs inalienably to the Supreme Court, and is therefore a nullity. If the 
power were executive, the act would still be unconstitutional, under the provision in 
the N. J. Const. which declares the separation of the judicial, executive and legislative 
departments. Jn re Cleveland, Mayor, 17 Atl. Rep. 772 (N. J.). 


CONSTITUTIONAL LAW— REGULATION OF COMMERCE. —“ Act Minn., April 16, 
1889, prohibiting the sale within the State of dressed meat, unless the animal] within 
twenty-four hours before slaughter was inspected by State officers and found healthy 
and suitable for food, having the effect of excluding dressed meat slaughtered outside 
the State, is unconstitutional as usurping the power of Congress to regulate interstate 
commerce, and as abridging the privileges and immunities of citizens of other States.” 
Swift v. Sutphin, 39 Fed. Rep. 630 (IIL) ; in re Christian, ib. 636 (Minn.) ; in re Baréer, 
ib. 641 (Minn.). 

A similar statute of Indiana was declared unconstitutional for the same reasons in 
Harvey v. Huffman, 39 Fed. Rep. 646 (Ind.). 


ConTRACTS — VoID AS AGAINST PuBLIC PoLicy.— A contract made by a board 
of supervisors with a county treasurer, whereby the latter was allowed a certain per 
cent. on all delinquent personal property taxes collected by himself, is void as against 
public policy, inasmuch as it allows greater compensation to a public officer than that 
fixed by law, and puts a premium on negligence in the discharge of his duty. Adams 
County v. Hunter et al., 43, N. W. Rep. 208 (Ia.). See also Lancaster County v. Fulton, 
18 Atl. Rep. 384 (Pa.). 


DercrIr — FALSE STATEMENTS MADE IN GOoD FAITH.— The directors of a 
tramway company issued a prospectus in which they stated that they were author- 
ized to use steam power, and that by this means a great saving in working would be 
effected. At the time of making this statement, they had not, in fact, obtained au- 
thority to use steam power, but they honestly believed that they would obtain it as 
a matter of course. He/d (reversing the judgment of the Court of Appeal, 37 Ch. 
D. 541), that they were not liable in an action of deceit brought by a shareholder 
who had been induced to apply for shares by the statement in the prospectus. The 
defendants honestly believed that the statement made was substantially true. It 
would seem that on a true construction of the facts they had reasonable grounds for 
this belief, but it was not essential that their belief should be based upon reasonable 

ounds. 

“. order to sustain an action of deceit there must be proof of fraud, and nothing 
short of that will suffice. Fraud is proved when it is shown that a false statement 
has been made (1) knowingly; (2) without belief in its truth ; (3) recklessly. But ifa 
man makes a false statement honestly believing it to be true, it is not sufficient to 
support an action of deceit to show that he had no reasonable grounds for his belief. 
Derry and others v. Peek, 61 L. T. Rep. N.S. 265 (Eng.). 

The House of Lords was called upon to interpret the facts of the case. As three 
of the five Lords expressly held that, on these facts, the defendants had reasonable 
grounds for their belief in the truth of the statement made, it may perhaps be ques- 
tioned how far their opinions, as to the effect of an honest belief not based upon such 
ground, contain a necessary ratio decidendi. The Lords expressly repudiated, how- 
ever, the law laid down by the Court of Appeal, that the belief in the truth of a state- 
ment made is not a defence to an action for deceit unless the belief is based upon 
reasonable grounds. Criticising the opinions of the Lords Justices, Lord Bramwell 
says: “I think, with all respect, that in all the judgments there is, I must say it, a 
confusion of unreasonableness of belief as evidence of dishonesty, and of unreason- 
ableness of belief as of itself a cause of action.” 

The point of law here treated does not seem to have been very fully discussed 
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in the American cases, but their tendency seems to be opposed to the view of the 
House of Lords. See Cooley, Torts, 501 and cases there cited. Fora “7 able dis- 


cussion of the principal case, see an article by Sir Frederick Pollock, in 5 
410. 

DowER — NATURE OF THE RIGHT DURING HUSBAND’s LIFE.— The contingent 
right of a wife, during the husband’s life, to dower in his real estate, is property of a 
substantial value. The release of this right, by joining in a mortgage of the hus- 
band’s lands to secure his debt, inures only to the benefit of the mortgagee; the 
entire interest of the husband shall be used to discharge the mortgage before resorting 
to the wife’s contingent right, and whatever surplus from the sale of the land remains 
after discharging the mortgage shall be used to satisfy the wife’s right in full, before 
the judgment creditors of the husband obtain anything. Mandel v. McClare et al., 22 
N. E. Rep. 290 (Ohio). 

EQUITY JURISDICTION— OBLIGATIONS IMPOSED BY LAW.—The charter of a 
railroad company authorized it to construct its road across highways on condition 
that any highway so crossed should be restored to its former good condition. Under 
this charter it had constructed a certain bridge as a highway crossing. This bridge 
falling into decay, the defendant railroad refused and failed to repair it, whereupon 
the county replaced the bridge with one suitable for travel, and substantially the same 
as the former one. The county commissioners filed a bill to require the railroad to 
repay the expense incurred in rebuilding this bridge. Decree was entered granting 
= - Chesapeake O. & S. W. R. Co. v. Dyer County, 11 S. W. Rep. 943 
(Tenn.). 

EQUITY JURISDICTION — OBSTRUCTION TO WATER CouRSES.— An upper ripa- 
rian owner built a dam for the purpose of supplying a neighboring town with water. 
This diversion the court held to be unlawful because it was an extraordinary and arti- 
ficial use of water; yet, as the plaintiff did not show any special damage, equity would 
not interfere, but would leave the plaintiff to his action at law. Ulbricht v. Eufaula 
Water Co., 6 So. Rep. 78 {Ala.). 


EsTOPPEL — By ConpDuct. — A tax-payer signs a petition for the passage of an 
ordinance levying a special tax for the purpose of rebuilding a court house, which has 
been burned, and afterwards voted for such ordinance. ée/d, that he will be es- 
topped from setting up the illegality of the tax as a defence against payment of it, as 
he was benefited by the rebuilding of the court house. Andrus v. Board of Police of 
Opelousas, 6 So. Rep. 603 (La.). 


HicHways — STREAMS USED FoR DrRIvING Locs. — The public has a right to 
use as a highway not only tidal rivers and fresh-water navigable rivers, but also such 
streams as are capable of floating logs or timber. In order to entitle the public to 
use it as a highway, the stream need not be at all times capable of floating logs, but 
it will suffice that when the water is high it is thus capable, for such a length of time 
as would make it useful and profitable for the public to so use it as a highway to float 
logs to mill or market. Gaston v. Mace et al., 10 S. E. Rep. 60 (W. Va.). 

The doctrine of this case is becoming pretty well established in this country, though 
denied or modified in some states. See 2 Gray, Cases on Property, 579, n. 


INSURANCE — CANCELLATION OF PoLICy— EsTOPPEL.—A policy provided that 
it might be cancelled on giving notice to the assured and repayment of the premium. 
Notice of cancellation was given, but the premium was not refunded. Hé¢/d, as the 
assured showed by his conduct that he regarded the policy as cancelled, and thereby, 
presumably, induced the company not to make a formal tender of the premium, he 


estopped to set up the non-payment. Hopkins et al. v. Phenix Ins. Co., 43 N. W. 
Rep. 187 (Ia.). 


LANDLORD AND TENANT— DANGEROUS PREMISES.— Defendants, having a vested 
remainder in a pier, came into possession thereof subject to an outstanding lease. 
The pier was out of repair when the lease was executed. Hée/d, although the defend- 
ants had the right, but not the duty to enter to make repairs, they were not liable for 
an injury caused by the defective condition of the pier during the continuance of the 
lease, since they had no notice of the defects. Ruger C. J., Danforth and Gray J.J., 
dissenting. Ahern v. Steele, 22 N. E. Rep. 193 (N. Y.). 

This case is valuable for the thorough discussion, in both the majority and dissent- 
ing opinions, of the principles and decisions upon which depends a landlord’s liability 
for a nuisance on leased premises. 


Q. Rev. 
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MALIcIous PROSECUTION — Civi_ AcTIoN. —“ An action may be maintained for 
the prosecution of a civil suit maliciously and without probable cause, even though there 
was no interference with the person or property of the defendant” in the civil suit. — 
McPherson v. Runyon, 43 N. W. Rep. 392 (Minn.). 


NEGLIGENCE — IMPUTABILITY — PARENT AND CHILD. — In an action by a child 
against a defendant for damages caused by negligence, the negligence of the parent 
cannot be imputed to the child. The law was thus settled for Iowa in Wymore v. 
Mahaska County, 43 N. W. Rep. 264 (Ia.). 


NEGLIGENCE — RAILROAD CROSSING.— Where a railroad company maintains a 
crossing over a road which was not made public by law, and over which it was not 
bound to maintain a crossing, it will be held liable for injuries caused by negli- 

ent construction of the crossing. The court, after saying that the company was not 
und to maintain such a crossing, says, “ but if it voluntarily assumes to do so, know- 
ing that it is a road in common use by the public, it in effect invites the use of it and 
proclaims it safe,” etc. Missouri Pacific Ry. Co. v. Bridges et ux., 12 S. W. Rep. 210 
(Tex.). 


PARTNERSHIP — LIABILITY OF DECEASED PARTNER’S EsTATE.— Articles of co- 
partnership provided that on the death of either partner the business should be con- 
ducted by the survivor for five years ; deceased’s estate to receive profits and bear 
losses as it would have done had he lived. Hé/d, this agreement only means that the 
property invested in the business, at the time of the partner’s death, shall continue 
therein for five years, and therefore deceased’s general estate is not liable for debts 
contracted during that period, by the surviving partner. Stewart et al. v. Robinson et 
al., 22 N. E. Rep. 160 (N. Y.). 


REAL PROPERTY — CONTINUOUS AND APPARENT. EASEMENTS. — The testator built 
two houses on adjoining lots. They were two stories high, with a common partition 
wall. The upper rooms were reached by a stairway, wholly within one of the build- 
ings, but attached to the partition wall. e/d, that a devise of the other building car- 
ried the right to use the stairway according to the custom of the testator. Howell v. 
Estes, 12 S. W. Rep. 62 (Tex.). 

The doctrine of a continuous and apparent easement was recognized by the court. 
This doctrine is one which is not recognized by all the States, some, as for example 
Massachusetts, holding that the easement to pass in such case must be strictly neces- 
sary to the enjoyment of the estate. 


REAL PROPERTY — COVENANT AGAINST INCUMBRANCES — EXISTING EASEMENTS. 
— A buyer agreed to take certain land on delivery to him of an abstract of title show- 
ing the property to be free from incumbrances. A railroad had a right of way over 
the property. The buyer knew this at the time of the agreement, and that it enhanced 
the value of the property. é/d, seller cannot have specific performance. The right 
of way is an incumbrance. Farrington et al. v. Tourtelott, 39 Fed. Rep. 738 (Mo.). 
See in accordance with this decision Huyck v. Andrews, 113 N. Y. 81, digested 
3 Harv. L. REV. 94. 


REAL PROPERTY COVENANTS RUNNING WITH THE LAND. — The owner of two 
estates conveyed one of them: “ Provided always and these presents are upon this 
express condition” . . . that the premises should never be occupied as a tavern. 
The other estate was subsequently conveyed without any such provisions. Subse- 
quently both estates were purchased by one Post. é/d, the restrictive clause in the 
deed was a covenant running with the land, and not a condition subsequent, and was 
extinguished by the union of both estates in Post. The same words may create either 
a condition or a covenant depending upon the intention of the parties. Post et al. v. 
Weil et al., 22 N. E. Rep. 145 (N. Y.). 


SALE— CONDITIONAL UPON PAYMENT. — Where goods are sold upon express 
agreement that they are to be paid for on the receipt of invoice, the title does not 
pass until such payment; and where the vendee fails to comply with the condition, 
the vendor may recover the goods from a third person, a dona fide purchaser, to whom 
they were sold shortly after. Harmon v. Goetter et al., 6 So. Rep. 93 (Ala.). 


STATUTE OF FRAUDS — PROMISE TO PAY DEBT OF ANOTHER. — Plaintiff signed 
administrator’s bond as surety at the request of defendant and latter agreed to indem- 
nify him against loss. Plaintiff was warranted by defendant’s language in presuming 
that the latter was the only administrator, but there was in fact another who was a 
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y to the same bond and for whose default the plaintiff became liable. é/d, 
although defendant’s promise of indemnity, for the other administrator, may be sever- 
able, it is not within the statute of frauds as being a promise to pay the debt of 
another. There was no debt of the other administrator, at the time the promise was 
made, and it was not made to one entitled to enforce such other administrator’s lia- 
bility. Zighe v. Morrison, 22 N. E. Rep. 164 (N. Y.). 


STATUTE OF LIMITATIONS — TACKING INTERESTS. — Land which had been held 
adversely came into the hands of a receiver, by whom it was sold to the defendant. 
The time from the beginning of the adverse possession to the time of bringing action 
was sufficient to satisfy the Statute of Limitations, and it was held that there was a 
continuity of adverse holding, the receiver being the successor, or, perhaps, the guast 
agent of the original holder. The interests were therefore to be tacked. Verdery et 
al, v. Savannah, F. & W. Ry. Co.,9 S. E. Rep. 1133 (Ga.). 


SURETYSHIP — RELEASE OF PRINCIPAL. — Plaintiff became surety on a builder’s 
contract in consideration that the owner would pay him “from said contract, at its 
completion, the sum of $1,000.” Before completion, the owner released the builder 
from the conditions of the contract and paid him the contract price, less $1,000 as 
agreed. He then refuses to pay the surety, because the builder has not fulfilled cer- 
tain conditions. He/d, that though no action lay against the surety, the owner can 
set off against his claim for the $1,000, the damage resulting from the builder’s de- 
fault. St. Mary’s College v. Meagher, 11 S. W. Rep. 608 (Ky.). 


TRUSTS — FOLLOWING TRUST PROPERTY.— The plaintiffs delivered certain quan- 
tities of iron rods to the New Haven Wire Co., on the agreement that the company 
should become the owners, on payment of advances made by the plaintiffs. It was 
also agreed that the company should have the power to sell the rods provided that it 
would turn over the proceeds to the plaintiffs. At some time later than May, 1887, 
the company sold part of the rods but mingled the proceeds with its own funds. On 
Sept. 7, 1887, the company went into the hands of a receiver. e/d, that the trust 
money could not be followed and that the plaintiffs must come in with the other credi- 
tors. Baring v. Galpin, 18 Atl. Rep. 268 (Conn.). 


Usury. —A loan is not usurious when the agent of the lender, in addition to the 
highest legal rate of interest, deducts his own fee from the amount of the loan, unless 
the deduction was made with the lender’s knowledge. Vahiberg v. Keaton, 11 S. W. 
Rep. 878 (Ark.). 

This seems to be the general rule. Dagmnell v. Wigley, 11 East, 43; Philo v. But- 
terfield, 3 Neb. 256; Estevez v. Purdy, 66 N. Y. 446. Though there is some authority 
contra; Austin v. Harrington, 28 Vt. 130. 

In a few jurisdictions it is held that knowledge on the part of the lendee will not 
make the loan usurious, provided he received no share of the bonus. Conover v. Van 
Mater, 18 N. J. Eq, 481. 


WATER-RIGHTS— COVENANTS RUNNING WITH THE LAND.— A number of lots 
on the west side of a river were supplied with water for manufacturing purposes 
through “ Brown’s race.” These lots were owned by different persons who were 
entitled in severalty to the use of the water in the “race.” These owners banded 
together to purchase a lot on the east side of the river, and made an agreement which 
showed that each paid a share of the purchase price proportional to his water-power 
in “ Brown’s race,” that the object of the purchase was to obtain the water belonging 
to the east-side lot for use in the “race,” and that each of the purchasers was to use 
an amount of this new supply proportional to his former interest in the “race.” All 
the existing rights of the purchasers to remain unaffected, and if the purpose of the 
purchase failed the land was to be again sold and the proceeds divided. He/d, that 
this agreement consisted of personal covenants by the parties as to the manner of 
using the property, and there was no grant from one to another of interests in the 
several and independent estates on the “race” so as to make the covenants run with 
the land. Therefore these covenants bound no grantee of any party unless specifically 
imposed upon the grantee or assumed by him. Lawrence et al. v. Whitney et al., 22 
N. E. Rep. 174 (N. Y.). 


WILLS— MURDER OF THE TESTATOR BY LEGATEE.—A legatee, who knows that 
the testator has some intentions of revoking his will to the legatee’s disadvantage, and 
murders the testator to prevent such possible revocation, shall not take any benefit 
under the will or any interest in the estate. 
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Gray and Danforth, J.J., dissenting. 

The argument of the majority of the court is, that no one shall be permitted to 
profit by his own fraud, or take advantage of his wrong; that there was no certainty 
that the testator would not change his will or even survive the legatee, and that, as 
the legatee by his crime made the will speak and have operation, if the will is allowed 
full effect, the legatee will profit by his own wrong. The civil law expressly provides 
that a legatee who has acted thus shall take none of the testator’s property, and our 
law makers did not insert a similar provision in our statutes, because they thought 
that the maxims of the common law were sufficient to regulate such a case, and that 
a specific enactment for that purpose was not needed. The dissenting opinion de- 
livered by Gray, J., contends that this matter is in no sense equitable, but that the 
court is bound by the statutory provisions as to altering and revoking wills; and since 
this will has not been revoked according to the statutes, it must have full effect. The 
reference to the civil law only furnishes an argument for making laws to meet such 
cases. The demands of public policy are satisfied by the punishment of the crime by 
the criminal courts, and to take away the legacy would be to impose an additional 
penalty. Riggs v. Palmer, 22 N. E. Rep. 188 (N. Y.). 

In other cases where an heir or legatee has been forced by the court to give up 
some of the benefit which otherwise he would have received by descent, or under the 
will, the decisions have rested on the ground, that, as the defendant has by his fraud 
prevented the deceased from doing an act in favor of the plaintiff, the defendant is a 
constructive trustee of the property so acquired, and holds it for the benefit of the 
plaintiff. See Luttrell v. Olmius, 11 Ves. 638; Goss v. Tracy, 1 P. Wms. 287; Lester 
v. Foxcroft, Colle’s Parlia. Cas. 108. 

In this case it was not certain that the testator would ever revoke his will, or in 
whose favor a possible new will would be made. There is therefore no chance for a 
constructive trust since there is no one who can claim as cestué. Cases where the 
beneficiary of a life-insurance policy murders the assured, and is therefore not allowed 
to recover the insurance money, are not in point. A policy is a contract, and in 
order to recover the beneficiary must prove his right under the contract, which he 
clearly cannot do. 

The principle of the case would seem to require that no legatee or heir take the 
property of a testator whom he has murdered, no matter what motive led him to 
commit the crime. It is peculiar that such an important principle should have been 
supported in the past by no cases directly in point. The only other court in which 
a like state of facts has been passed upon seems to have been in North Carolina 
(Owens v. Owens, 100 N. C. 240, referred to in the opinion of the majority), where 
the opposite result was reached. 
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A BRIEF FOR THE TRIAL oF CrimINAL Caszs. By Austin Abbott, 
assisted by William C. Beecher, late Assistant District Attorney of the 
City of New York. New York: Diossy & Co., 1889. 8vo. pp. xvii. 
566. 

This is the second Brief from the pen of this author. The plan of 
these books is unique, and it would seem admirably adapted to the pur- 
pose. As the title indicates, the whole book is modelled on a brief. 
Principles are stated in clear, terse language, and in each case followed 
by a list of authorities. The scope of the work is well indicated by 
the author in the preface: ‘‘ My aim has been to present those debat- 
able questions which are now most constantly mooted at the trial, — to 
carry the exposition of each into sufficient detail to meet all ordinary 
aspects of the subject, and upon such questions to furnish counsel with 
the materials for discussion and discrimination, arranged in that con- 
cise, analytic form which we all find the most convenient as an aid to 
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the memory in dealing with questions which may unexpectedly arise 
in court; a form equally advantageous also in making that thorough 
preparation for trial that is becoming more and more essential.” 

The authorities cited for each point are carefully selected from the 
decisions of the various jurisdictions of this country, with an occa- 
sional reference to the English decisions. The points are well sus- 
tained by the citations, and the quotations are apt. Occasional 
comments add to the value of the work. The references to New York 
decisions are specially numerous, but the book is by no means local. 

The arrangement is made throughout with a view to readiness of 
use as a manual; the various subdivisions are indicated by italics, and 
authorities, quotations, and comments are all indicated by distinctive 
type, enabling one at a glance to find principle and authority. It is to 
be regretted that the value of the headings of the pages has been much 
impaired by the neglect to select suitable ‘‘ catch-words” to indicate 
their contents. ‘‘ Rules &c.” for example, gives little idea that the 
two hundred or more pages so headed contain rules of evidence; it 
must be said, however, that this fault is not so marked in the headings 
of the smaller divisions. Not only is the arrangement of the book 
admirably adapted to ready reference, but there is a very full table of 
contents and an excellent index. 

On the whole it would seem that Mr. Abbott’s work had been very 
successfully accomplished, and that in the Brief for the trial of Crimi- 
nal Cases as in the Brief for Civil cases, he has given us an excellent 
manual. G. P. F. 
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